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To Conhideration. 


Private debate concerning the right of 
an Engliſh King, to Arbitrary rule 0. 
ver Engliſh Subjects, as Succeſſor to 
the Norman Conquerer, ( ſocalled ) 
firſt occaſioned this Diſcourſe. Here- 
in I have neceſſarily falPn upon the Antiquity and 
Uniformity of the Governmeat of this Nation : It 
being cleared may alſo ſerve as an Idea for them to 
conſider, who do mind the reſtitution of this ſhat- 
tered frame of policy. For as in all other cures, ſo 
in that ofa diſtemper'd Government, the original 
conſtitution of the body 15 not lightly to be regard- 
ed ; and the contetnplation of the proportion of 
the manner of the Nation in a {mall model brings 
no lefs furtherance to the right apprehenſion of the 
true Nature thereof ( beſides the delight ) then the 
peruling ofa Mapdoth tothe Traveller after a long 
and tedious travel. 

I propound not this Diſcourſe as a pattern drawn 
up to the Life ofthe thing, nor the thing it ſelf asa 
Mafter-piece for future Ages;for well Ido know that 
Common-weals in their minority do want not only 
perfection of itrength _ beauty, but alſo of parts 
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and proportion ; eſpeacially ſeeing that their full age 
attaineth no further growth thento a mixture of di- 
vers forms in one. Ambiticn hath done much by 
diſcourſe and ation to bring forth Monarchy out of 
the Womb of notion, but yet like that of the Philo- 
ſopher*s ſtone the iſſue is but wind, and the end milſe- 
ry to the undertakers : and therefore more then pro- 
bableit is, that the utmoſt perfection of this nether 
worlds beſt Government confiſts in the, upholding of 
a due proportion of ſeveral intreſts compounded in- 
to one remperature. 

He that knoweth the ſecrets of all Men's hearts, 
doth know that my aim inthis Diſcourſe is neither . 
at Scepter or Crolter, nor after popular dotage, but 
that Juſtice andFruth may moderate in all. This isa 
Veſſel I confeſs4ll and weakly built, yet doth it ad- 
venture into the vaſt Ocean of your cenſures, Gen- 
tlemen, whoare Antiquaries, Lawyers, andHiſtori- 
ans, any one of whom might have ſteered in this 
courſe much better then my ſelf. Had my own cre- 
dit been the fraight, I muſt have expeCted nothing 
leſs then wrack and loſs of all ; but the main ps=@ 

. þurpoſcof this Voyage, being for diſcovery of the true 
nature of this Government to common view; I ſhall 
ever account your juſt cenſures, and contradiions 
(eſpecially publiſhed with their grounds) to be my 
moſt happy return, and as a Crown toe this work. 
And that my labour hath its full reward, if others 
taking advantage by mine imperfections ſhall beau» 
tifie E-g/and with a more perfeCt and lively Cha- 


rater, 
The 
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PROLOGUE 


JT” policy of Engliſh Government, ſo far as 


#5 praiſe worthy. is all one with Divine Pro- 

evidence, wrapped up in a vail of Kings 
and wiſe mm, and thus implicitly bath been delivered to 
the World by Hiſtorians, who for the moſt part do read 
Men, and wear their Pens in decyphering their per (ons 
and conditions : ſome of whome, having met with in- 
genious Writers ſurvive themſelves, poſſubly more 
famous after death than before : Others after a miſe- 
rable Life waſted, are yet more miſerable in being little 
better than Tables to ſet forth the Painters workman-. 
* ſhip, andto let theWorld know, that their Hiſto- 
, rians are more witty than themſel-ves, of Whom they . 
Wrote were either wiſe or good. And thus . 


Hiſtory that ſhould be @ witneſs of Truth 
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PROLOGUE. 
and Time , becomes little better than a para- 
ble, or rather than a nonſence m a fair Cha- 
rafter , whoſe beſt commendation .4s that its well 
Triten, 

Doubtleſs, _ Hiſtories of Perſons, or Lives of 
Men, harve their excellency in fruit, for imita- 
tion and continuance of Fame , as a reward of 
rvertue: yet will not the conſervation of theſe 
together -declare the nature of a Common. Weal 
better, than the brauty of a body diſmembred is 
revicved by thruſting together the members, 
which cannot -be without deformity. Nor will | 
it be denyed but many wiſe and good Kings and |. 
Queens of this Realm -may juſtly challenge the ; 
honour of paſſing many excellent Laws, ( albeit 
it's the proper work of the repreſentative body 
to form them) yet to no -one, nor all of them, can 
we attribute the honour of that Wiſdom and 
Goodneſs that conſtituted this bleſſed Frame of 
Government; for ſeldom is it feen that one 
Prince buildeth upon the foundation of his Pre- 7 
decefſour, or purſueth his ends or aims ; becauſe q 
as ſeveral Men they have ſeveral judgements 
and deſires, and are ſubjeft to a Royal kind of 
ſelf-love , that inticeth them either to exceed , 
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former precedents, or at leaſt to differ from them, 
that they may net ſeem- to rule by Copy, as infuf- 
ficient of themſelves ; which is a kind of dif- 
parag m:14 to ſuch as are above, Add here- 
unto, that it's nat to be conceited that the wiſeſt 
of our Anceſtors ſaw the Idea- of this Govern- 
ment; nor was it any Where im precedent bnt in 
him that determined the ſame from Eternity : 
for as no Nation can ſhew more Variety and ine 
conſtancy in the Gov rnment of Princes than 
this, eſpcially for three hundred years next en- 
ſuing the Normans: ſo re«ſon cannot move i- 
magination that theſe wheels, by divers, if not. 
contrary motions, could ever conſpire into this 
temperature of policy, were there not ſome pri- 
mum mobile that hath ever kept one conſtant moti-- 
0nin all. bu 
My aim therefore ſhall be to lay afide the 
conſideration of Man as much as may be, and to. 
extrath a ſummary View of the cardinal paſſes 
of the Government of this Kingdom, and to 
glance at Various. Aſpetts of the ancient upon 
the modern, that [5 theſe diverſe Princes, and 
wiſe Councils in their different courſe may- ap- 
pear to be no other than. the inſtruments of _ 
that 
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that is but one, and of one mind, whoſe goings © 
forth have been m a continual courſe of Wiſ- | 
dom and Goodneſs for our ſelves in theſe latter 
days : and herem I. am encouraged becauſe 1 
am not in danger of temptation to  flattery or 
ſpleen , nor pinched © with -penury of grounds of 
obſervation ; barving to do with :a Nation, then 
which a clearer mirour of God's gracious Go- 
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vernment 1s not to be found amongſt all the Nations 
N | 
and Peoples udder Heaven, 
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Of the Britons, and their Government. 


His is Britain, or rather that part thereof in after 

ages called Saxony and England, from the Peo- 

ples names tranſplanted -thither. The Britons 

(to lay aſide all conceipts. of Fame ) I take to 
be an iſſne of the neighbouring Nations from the German and 

Belgick ſhores 3 induced hereto partly by the vicinity of the 

names of the Peoples, Cities, or Towns, and places; but more: | 
of their manners and cuſtoms, both in Religion and civil Go- CX%com.lib.s 
vernment. Barbarians they were, and ſo eſteemed by the Ro- 

mans that were but refined Barbarians themſelves z and yet Txt, Anat. 
they worſhipped an Inviſible, Infinite, Omnipotent God by 14. 
Sacrifices : but the greateſt part of their reverence fell ſhort, Amiav. lib.r 5. 
andreſted upon their Prieſts, whom they accounted the only C#ſ-com.lib.6, 
Secretaries that God had on Earth, feared their interdiCt Tacit, 
worſe then death it ſelf, Cape in theſe times of uttermoſt 


-darkneſs 


i BRITONS, 
d:rkneſs) held them forth to neighbouring Nations, to in- 
flruCct them into an. higher exccliency than that of brutiſh 

mn. 

In their civil Government they allowed preeminence of their 
Magiſtrates rather than Supremacy, and had many chiefes in a 
little room ; the RXomans called them little Kings, for the grea- 
ter renown of thejrEmpire: but others of more ſobriety account 
Cxi.com.libs. them no better then Lords. Of Liberties not much exceeding 
thoſe of a City; and theſe(though is time of Peace independant 
upon each other, yea, perpetual Enemics,yct) in time of forrain 
war, joyned together to chuſe one head to command them all, 
Lib, 6, according to the cuſtome of the Germans, as Ceſar noteth. But 
that which yet cleareth the matrer, is the teſtimony of. D:or in 
the life of Sever the Emperour, who exprefly ſaith, that in 
Britain, the People held the helm of Governmentin their own 
Power. ſo as theſe were not Kings, nor their government Mo- 
narchical, and yet might be regular enough, conkidering the 
rudeneſs that in thoſe days overſpread the World. True it is 
that by a holy man thisN>tion was in latter times of Barbariſme 
called 7yrannorumgens, the word heing taken mitior: [*nſu, or 


Hieron. 


periours. As touching their cruelty,l find no footſteps in ſtory: 

ſomwhat refle&tzth upon theirSacrifices,as if they offered mans 

fleſh ; but that was common to the Gals, who borrowed their 

Gel, com. 6+ Religion from Britain ;, and it might he founded rather upon 
an errour in Judgment, than ſav: geneſs of nature. Much leſs 

cauſe doth appearof any cry of oppreſſion upon inferiors, but 

rather againſt thatzzs the mvlritude of Kingsor [.ords do mani- 

feſtly witneſs, who being obſerved in the time of Jul: Ceſar, 

continued in Tiber:#s his time and afrerwards,until in the reign 

of Cliudims *tis ſaid that Carattacus ruled over many Nations: 

—— Fforitsacertain maxime, that tho great Nations may be up- 
6” holden by power, ſmall Territories muſt be maintain'd by Jus 
Tritt; without which; the door will be Toon ſet opento the n-xt 

paſſenger that comes, eſpecially where the people are hent to 

war as theſe were, and therein had attained ſuch exquiſite per- 

feCtion of skill in Charriot ſervice; as mult needs convince us of 

their much experience againſt themſelves, in regard that to o- 

ther 


from a common repute of exceſſive cruelty. or oppreſlion by ſu- 
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ther people it was ſcarce known; no, nor yet to Ceſar himſelf; 
that had been practiſed in the wars of all Nations. And this is 
all that I czn produce ont of ſtory, touching the government of 
Britain, before the entry of that light that lightneth every one 
that cometh into-the world. 
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CHAP. IL 


Concerning the converſion of the Britons unto the Faith, 


T was long before the Son of Ged was invyombed, & whiles 
as yet Providence ſeemed to cloſe onely with the Jewiſh 
Nation, and to hover over it, as a choice picked place from 
all the earth, that with a gracious eye ſurveying the forſaken 
condition of other Nations, it glanced upon this Iſland ; both 
thoughts and words reflefted on Hes, Iſles of the Gentiles, Iſles I 42: 4: 
afar off, as if amongſt them the Lord of all the earth had found } wit 4 
out one place that ſhould be to him as the Gemme of the ring 6&5, 79. 
of this Terreſtial Globe: and if the wayes of future providence | 
may be looked upon as a gloſs of thoſe Propheſies : we muſt 
confeſs that this Ifland was conceived in the womb thereof, 
long beforc it was manifeſted to the world. 
To recover the forgotten ways of paſt providence, is no leſs 
difficultzthan to ſearch out the hiden bowels of future promiſes; 
and therefore I ſhall not buſie my ſelf to find out the particular 
inſtruments that brought Gods preſence into this dark corner; 
but only glance at the time and manner,that it may appear we 
were not forgotten, nor yet loſt, or leaſt in mind, at that 
time of the diſpenſation of this grace unto all men. I dare 
not .inſtance as Gzl/das, the certain time of ſix years ; yet 1 
may ſay, that no ſooner was the Scepter departed from Judah, 
but with a ſwift pace, both it and the Law-giver came hither; 
like an Arrow flying through other Countries, but ſticking with 
a-ne plas ultra in this Iland ( then a People rather then a Com- 
mon-weal ) as if we were the only white that then was in Gods 
aime, Its probable in the higheſt degree that the work was 
done within the firſt Century, and very nigh about the Apo- 
C-2 ſtolick 
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ſtolick times; for that in the ſecond Century , Britain was a 

Cnurch of Fame, and known to the Fathers that dwelt afar off, 

even to 1criuillian and Origen, and in ſhort time had: outreach- 
Tertul. adv. e£q the Roman confines in that Iſland ( which-had coſt them a- 
Love two hundred years Travaile) and was grown to the ſtate 
of the firſt Chriſtian Kingdom that ever was: unto which, 
if we ſhall allow time for the gathering and growth thereof 
unto this royal pitch, proportionable tothe half of that 
which afterward was ſpent in the like work, upon the Saxon 
and Daniſh Kings, we muſt in reaſon conclude that the work 
was firſt ordered by Apoſtolical dire&tion, or ſome of their 
Emiſſaries. Cuſtoms alſo do not obſcurely declare ages. For 
before that P:#4, Biſhop of Rome,began to ſpeak in the big lan- 
g1u7ge of Decrees, it was indifferent to keep Eaſter either upon 
Pati na.de vit. the day obſerved by theRomanChurch,ag on the day according 


Elenthe, to the Jews cuſtome; and although the Roman Church be- 
gan within fifty years after the death of Fohn the Evange- 
liſt, to ſtickle to impoſe their cuſtome upon other Churches; 

Wn 2 3- yet the Church of Br:#az» conformed not to that courſe by the 


ſpace of five hundred years after that time z; which refleteth 

' probability, that the Church was there ſetled in times of in- 
differency, not by Roman order, but by ſome other purpoſed 
meſſenger. 

* The manner yet 1s more remarkable, for that not only Prin- 
cipalities and Powers and Spiritual wickedneſſcs in high plzces 
( which are but ſtumbling-':locks ) but alſo natursl wiſdom of 
the Druides, who were maſters of the conſciences of the Pritons, 
and their high conceipt of their excellency al ove the ordinary 
{train of men, and unto which the Croſs of Ciri/t is merr 
fooliſhneſs; and above all, the deer obligement of the Poople 
unto theſe their Rabbies, in a deyo! ion beyond the reach of o= 
ther Nations ; all theſe, I ſay, ſtool in the way, and rendred 
the People more uncapable of any new lighr. But when the 
time fore-ſet 13 fully come, all mov-:tains are laid low,and dous 
hle-folded doors fty open; and tiiis Conquertr of all N-tions 
attempis Br:taty not in the rear, nor by undermining. but 
a{latles them 1n their full trength, preſents in a clear Sun-ſhine 
that one true Sacrifice of God-man; at the appearing whercof, 

: | their 


their ſhadows of many Sacrifices of mens fleſh flie away. And 
thus thoſe Druides that formerly had dominion of the Britons Origen.hom. 4 
faith, become now to be helpers of their joy,and are hecome the Ezck. 
leaders of the blind people in a better way, and unto a better 

hope 3 and held forth that light which through Gods mercy 

hath continued in this Ifland ever ſince, through many ſtornrs 

and dark miſts of time, until the preſent Noon-day. 
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CHAP. III. 
Of the entry of the Romans into Britain, and the ſtate thereof 


uring their continuance. 


'T- His converſion of the Druides was but the firſt ſtep to that 
which followed; for the Decree was more full of Grace py. ». -. 
than to make this Iſle to be only as an Inn for him to whom . 
it was formerly given for a poſſeſſion; The Romans are called 
ieto the work, under whoſe Iron yoke, God had ſubducd all Na- 
tions,thereby more ſpeedily to bring to paſs his own conqueſt, 
both of that one head, and all its members. The firſt Ceſar 
had entred. Britain before the Incarnation, and having ſcen 
and ſaluted it,and played his prize,recurned with the fame only _. . 
of conqueſt of ſome few Lordſhips neighbouring tothe Bclgick [E 
jhore; and fo it continued correſpondent to the Romans, or 
rather forgotten of them, till the time of Cl:udius the Empe- 
rour; who being at {eaſure to bethink him of the Britons rri-_. at 
bute, or rather aſpiring to honour by a way formerly untroden Yit, Agrice 
by kis Anceſtors, firſt ſetled Colonies in Britain, and brought 
It into the form of a Province, and ingaged his ſucceſſors in a 
continual war to perfect that work, which outwearicd their 
ſtrength at I2{t, and made them foregoe the prey, as too heavy y 
jor the Eagle to truſs and cxrry away. 

It ofr befls, that things of deformed ſhape ore neverthelcſ; 
of excellent (pirit, and ſerve the turn be{t of all: and it is no 
teſs remarkable, that this tide of Roman Invaſion, howeyezr it 
repreſented to the world little ocher than a tumonr of yain- 
elory inthe Romans, that muſt nzeds be fataito the Eritons 
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liberty and welfare: yet by over-ruling providence it conduced 
{o much to the Britons future glory, as it muſt be acknowledged 
one of the chief mafter-pieces of ſupernatural moderatorſhip 
that ever this poor Iſland met with. Firſt, it taught them to 
bear the yoke, to ſtoop, and become traCtable; for ſtubborn 
ſpirits muſt firſt ſtoop under power;before they will ſtocp to in- 
ſtruCtion ; bur this only in the way; for rraQtableneſs, it good 
enſue not, Is of it ſelf but a diſpoſition for evil. Sc coudly, It 
brought into Britain the knowledge of Arts and civility ; and 
queſtionleſs 1t was a wiſe policy of Agrzcola, to go thit way to 
work; for its an caſie and Royal work to govern wiſe mn but 
to govern Fools or mad-mey, is a continual] fl.veryz and thus 
Religion already ſetled in Britain , became honoured with a 
train of Attendants and Handmaids. Thirdly , they reduced 
the number of litccle Lo:dhips nigher to the more honourable 
eftate of Monarchy : for the Romans, by dear expcrience, find= 
ing no ſtabilicy or aſſurance in what they had go'ten, ſolong as 
ſo many petty Kings had the rule ; they wiſcly brought the 
whole into one province( becauſe it was much eaſter to govern 
many ſubordinateeach to other,then co-ordinate one with ano= 
ther ) over which they allowed one chief, to rule the People ac- 
cording to their own Laws, ſaving their ſervice to the Romans 
and their Lientenants, until they were neceſlitated to yield up 
all to the next occupant : Thisſerved the Britiſh Church with a 
double intereſt. The firſt, Religion ſpreads ſooner under one 
uniform government, than under variety ; and under Monar- 
chy, rightly ordered, rather than any other government what- 
{oeyer; albeit that other governments may afford it faſter foot- 
ing when it 1s entred. Secondly, Rome was a renowned Church 
throughout the world for gifts and graces ; and It is obvious to 
concelve that it was ſpecially purpoſed by divine providence to 
make that place a Fonntain;that from thence the knowledge of 
Chriſt might convey it ſelf joyfully with the influence of Impe* 
rial power; as the ſpirits with the blood, into all Nations of 

Above one hundred years were ſpent in this Provincial way 
of government of Britain, under the Roman Lieutenants; 


during all which time, Religion ſpread under ground, whiles 


the 
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the Roman Power in a continual War ſprang upward : Nor is 
it ttrange that Religion ſhould thrive in War; the French 
Wars 1a Ewa7d the Thirds time brought much of this hap- 
pineſs to-England from the Waldenſis ;, and Germany had no leſs 
benefit by the Wars: of Charles the Fifth with the Iralians , 
French, and Twrks : and thus the Romazxs Jevencd with the Go- 
ſpel, by exchanging men with Br:ztair, and other mutual cor. 
reſpondencies, inſinuated that leven by degrees, which in the 
concluſion prevailed over all. 

For the- Roman Lieutenants having gotten ſure Foeoting in 
Britain, ſteered their courſes with a different hand ; generally 
they were of the Roman ſtamp, ſeeking to kill Chriſt in the 
Cradle ; and by that means Religion met with many bitter 
forms of bitter perſecution,and ſo was compell'd to bear a low 
{ail ; but ſome being more debonaire,and of wiſer obſervation, 
ſoon found, that the way of Juſtice and Gentleneſs-had more 
Force in Britain than Arms, and ſo endeavoured to maintain 
That by moderation which they had gotten by labour and blood 
(as it is ever ſeen that where conguelt isin the van, gentleneſs 
follows in the rear, becauſe no Bow can ſtand long bent, but 
at length muſt give In and grow weak.,). And thus by congi- 
vance, the Brzrons gota little more ſcope, and Religion more 
encouragement, till it became acquainted with the Roman De- 
Puties, began to treat with Emperours themſelves, and un- 
der the wiſe government of Aurelizs, the Emperour mounting 
into the BrYirsh Throne, Crowned Lxc: firſt of all Kings with 
the Royal Ticle of a Chriſtian: 

Henow not ſo much a Vaſlal as a Friend, and Ally to the Fo- 
mans, and perceiving the Empire to be paſt noon, and their 
Lieutenants ro comply with the Chriſtians, began to provide 
for future Generations,and according to the two grand defeAls 

of Religion and Juſtice, applicd himfelf for the eſtabliſhment 
of both. v 

Religion in Bystain hath hitherto been 'or the moſt part 
maint2ined by immediate influence from Heaven. No Schools, 
no Learning, either maintained or defired ; the want whereof, 
together with the Perſecutions ſtirred up by the Emperours, 


eſpecially Domitzan, broughthe Church to ſo low:n bac 
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the Sacraments ceaſcd, for Hiſtories tell us that Lnc:r ſent to 
Rome for a relief; and that the Biſhop of that place (whether 
Evariſtus or El:#therius ) ſent over learned men to Preach and 
Baptize both King and People; and in tis , Kome might proba=- 
bly gain ſome Horour, altiovgh poſſibly the King intended it 
not, or much leſs to acknowledge any Authority or Power in 
that Church, over that of Br:z14:7. This aCt of Lucizs fo adyans- 
ccd himin the opinion of Writers, that they know not when 
they have ſaid enough : Some will have him to be the inſtru- 
ment of the firſt entry of Religion into this Ifle: others, that he 
ſetled a form of Church-government under the three Arch- 


-biſnops of London;York and Caerlion upon Uske,and 28 Biſhop- 


ricks; the firſt of which 1s cried down by many demonſtrative 
inſtances, nor can it conſiſt with the fecond; nor that with it or 


with the truth cf other ſtories. For ir neither can be made out 


that Lucims had that large circuit within his Dominion, nor 


that the title of Archbiſhop was in his days known; and tis 


very improbable that the Brit: iſh Thurch was ſo numerons, or 
that Religion In his time ws over-ſpread the whole 1nd: nor 
is there any mention In any Author of any Monnments of theſe 
Archbiſhops, or Biſhops of Britax, for thefprce of 200. years 
after this Kings reign, and yet no continual raging perſecution 
( that weread of ) that ſhould enforce them ro obſcure their 
profeſſion, or hide their heads: Or if fuch thacs had been, it 
would have been expected that Biſhops -tn thoſe days ſhould 
be in Britain ( as well as in other places ) moſt famous for gifts 
and graces, and paſs in the forefront of perſecution. But we 
find no ſuch thing 3 no not in the rages of. Procleſian, which 
-made the Britiſh Church famous for Martyrs : Writers ſpeak 
of Alban, Amphibalus, Aron, Fulius, and a multitude of Lay- 
people,but do not mention one Biſhop,nor Presbyter,nor other 
Cergy-man, but quendam Clericum, a man itſeems of no note, 
and of unkfown name. In Charity therefore the Engliſh Church 
in thoſe days muſt be of mean repute for outward pempz and 
not lifted up to that hight of Archbiſhops, when as Rome it ſelf 
-was content with a Biſhop. 

Somewhat more probable it is;that is noted by Writers con- 
cerning Zuciws his endeayours to ſettle the Common-wealth, 


and 
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and good Laws for government, and-to-:that 'end did write a 
Letter to Eleutherius, Biſhop of Rome, for a model of the Roman 


Laws 3 probably being induced thereunto. by: the ſplendor of 


the ſtate of the Roman Church and Common-weal z the only 


favourite of fame in:thoſe times through the Northern parts of 


the World. Things afar off 1 confcls are dim; and its meet that 
Antiquarics: ſhauld have: the honour: due to-great after-{ight. 
And thercforc I might think (as ſome of them have done) that 
the Epilile of Eleutherius to King Lucivs is ſpurious , it I could 
imagine to. what end any man ſhould hazard his wits upon ſuch 
a fiction 3 or if the incongruities charged againſt it were'inca- 
rable.z but being allowed:to be tirft written in Latine, and then 
tranſlated-into Britiſh for the peoples ſatisfaRtion 3 and in that 
Language (the original being loſt) traduced to poſterity 3 and 
then by ſome Latine Writer in after ages, returned into Latine, 
and ſo derived to theſe times (all which very probably hath 
been) ſuch occalions of exceptions might . well: ariſe by miſtake 
of 'tranſlators and'tranſcribers in ignorant times, and the ſub- 
ſtance nevertheleſs remain entire and true. Conlidering there- 
fore that the matter of that Epitile ſavoureth of the purer times 
of the Church, and fo contrary to the dregs of Romulus, I mean, 
the-policy, practice, and language of the Roman Clergy, in theſe 
latter apes, whercin this forgery (if ſo it be) was made 3 I muſt 
allow it to paſs for currant for the ſubſtance, not juſtitying the 
{yllabical writing, thereof. | 

'To others it ſeemeth needleſs and vain, that Lucius ſhould 
ſend for a model to Eleutherius, when as the Roman Deputies 
and Legions at home might :have ſatisfied. the Kings delire in 
that particular,or their own experience might have taught them 
grounds ſutfcient, after two hundred years converſe with the 
Komans, that they ſhould have little needed a model for that 
which they ſaw continually before their view, or might have 


- underſtood by-inquiry of. .their own. acquaintance. But what 


could be expe&ted. of rough Souldiers, concerning form of 
government. of a Common-weal? or it ſome exceeded the 
ordinary. firain in policy, yet they were too wiſe to commu- 
nicate ſuch Pearls to conquered Nations, that ought to look no 
higher than the will of the Conquerour, and ſublift.in no better 
e219] D con- 
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condition than may be controlled by the Supream Imperiat 
Law of the Lord Paramount : or if in this they had correſpond. 
ed to the delixes of the Britains, yet being for the moſt part ig... 
norant of the main, they could never have ſatisfied the expecta- 
tions of a Chriſtian King, who defires ſuch a Law as may be. 
friend Religion, and wherein no man was more like to give di- 
re&tion than Eleutherius ;- who: feeing a kind of enmity be- 
tween the Roman Laws, and Chriſts Kingdom, ſends to the 
King a fair refuſal of his requeſt upon this ground that leges 
Romanas & Ceſaris ſemper reprobare poſſumus ; he ſaw that they 
were not well grounded; he therefore refers the King to the (a- 
cred Scripture, that is truth it ſelf. Laws that come nighelſt to 
it are moſt conſtant, and make the Government more cafe for 
the Magiſtrate, quiet fox the people, and delighttul toall 3 be» 
cauſe mens minds are ſetled in expecation of future events in 
Government, according to the preſent rule 3-and. changes -in- 
courſe of Government, are looked at as unconth. motions of the 
Celeſtial bodies, portending judgements or diſſolution. This: 
was the way of humane wiſdom 3 but God had an cyeon. all 
this, beyond all reach of pre-conceipt of man,which was to make 
England happy in the enjoying.of a better Law and Govern=- 
ent than Rome, how glorious ſoever then it was 3 and to-de- 
liver that Wland from the common dangerof the world 3 for: 
had we once come under the Law of the tirtt Beaſt, as we were 
under his power 3 we had been in danger of being born Slaves. 
under the Law of the ſecond Beaſt, as: other Nations were,who 
cannot ſhake it off to this day. | 

But Lwcius lived: not to cffet this work 3 it was-much. de- 
layed by. the evil of the times nothing was-more changeable, 
then the Empire grew 3 the Emperours, many of them fo viti- 
ous, as they were a burden to man-kind-3 nor could they endure: 
any. Deputy or Lieutenant that were of better tame than them- 
{elves had. Some of them minded the affa'res of the Eaſt, 0+ 
thers of the North 3.none of them. were ad omnia: And the 
Licutenants in Brztaiz., either. too good for: their Emperour,. 
and ſo were ſoon removed or too bad for the people of the. 
Land; and never ſuffercd to ret free from tumults and inſur- 
rections :. ncithex: Lacius could: prevail, nor any of his _ 
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ſors. But paſſing through continual croſs flouds of perſecuti- 
ons, under Maximinus, Diocleſian, and Maximinianus and ma- 
ny civil broiles, till the times of Conſtantine, at length it attain- 
ed the haven. 

For Conſtantine having, overcome Maxentius , and gotten 
thereby into the higheſt Orb of Government in the Empire 3 
refleqed ſuch an amiable aſpe&t upon the Churches 3 eſpecially 
in Britain , as if he had intendcd to pay to them all that God 
had leat him. A wiſe Prince he was queſtionleſs; yet towards 
the Church ſhewed more affetion; endeavouring to reduce 
the Government in every placeunto the Rohan Prototype, and 
therein added much honour to that See, eſpecially to Pope Sy/- 
veſter, whoſe Scholar he had been. This may ſeem a ſufficienc 
inducement to perſwade, that he was the firſt Patron of Engliſh 
Prelacy, ſeeing we tind it in no approved teſtimony before thac 
time 3 nor was It long after, when as the preſence of the Brit- 
tiſh Biſhops are found at the Synod by him called at Arles, viz. 
the Biſhops (not Archbiſhops)) of London and Tork, and the 
Biſhop of Ma/dne; and thoſe in no great pomp, if the relation 
be true, that by reaſon of their poverty they were not able to 
undergoe the charge of their journey and attendance, fo as it 
ſcems they had but new ſet up, and had not yet found out the 
right way of trade that the Biſhops had attained. And thus 
God ordered firſt the ſetling of a Government of the Church 
in Britain, and its Liberties, before the Secular part enjoyed a- 
ny : therein working with this Nation, as with a man, making 
him to be hon homo before he can be bonus civis. 

The Chutch of Britain thus ſet together, is wound up for 
motion 3 they ſoon learned the ufe of Synods, from that Synod 
at Arles, if they had it not before 3 and took as much power 
to themſelves in their Synods, as in other Countries were uſed, 
and fomewhat more to boot. For they had the hap to continue 
in Britain in free courſe , a full century of years before the 
civil Magiſtrate had any other power, but what was wrapped 
up under the allowance of their Roman Maſters, who like 
Galizo, looked upon the Church-affaires as out of their Spheax. 


and therefore carcd for none of thoſe things 3 or if the zea! or 


any See far prevailed,it was much in favour of the Biſhops,upon 
D 2 whom 
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whom the Emperours began to dote as Oracles'3 and this raiſed 
the price of the Clergy, and: taught \them the way to fiſh for 
themſelves : No wonder it is therefore it Synods in Britain, or 
rather the Clergy in the Synods (which probably were then 
the repreſentative body of the Nation) ſwayed all that was free 
from the Roman Magiſtracy, and in ſome things out-reached 
their limits eſpecially: during the interim whercin the Ro 
mans held the arms of civil Magiftracy bound, and let the 
Clergy have their ſcope, that ſoon began to be ambient,and con- 
ccipt a new Idea of deportment, like that of the ſecond beaſt in 
its infancy : Nor did the Britons eſpy their danger herein, for 
they had been uſed to idolize their Druidesz and it was no 
more but faces about, to do as- much for their Biſhops. Of this 
power of Synods I ſhall propound but three prefidents, and fo 
draw to a concluſion of what I think meet to note concernin 

the Britith affairs. Iſuppoſe it will not be doubted, but that 


publique conſultations concerning the publique government of 


any place or Nation, ought not to. be called but by the Su-. 
pream power 3 and that ſuch conſultations are to be direed 
by that Supream power. The Britons had a King, and yet 
without his conſent they call a Synod againſt the Pelagian Hee 
relic, and chuſe a Moderator from beyond the Sea, and by that 
Synod not only overwhelmed the Herefie, but excommuni- 
cated their King. This was a National.Synod, and might well 
ſtand with the rule of State,which then had ſeated-the Supream 
power in the people, as I formerly noted out of Dion. But it 
could be no warrant for that which followed, viz. that a 
Country Synod ſhould excommunicate a King, as it befell in 
the caſes of Moris and Morcant. Or that ſuch a Synod ſhould 
intermeddle in _matters- of mexm and tum. as in the caſe of 
Loumack,, who having, invaded the patrimony of the Church, 
the Biſhop of Landaff, in.a Synod of his Clergy. enjoyned him 

penance 3. and the like befel unto Brockvaile, "who wascompel- 

led by the Synod to make amends to Ciwiliack, Biſhop of Lan- 

daff, tor injury. to him done : which L note not by way of im- 

putation 3 for this exorbitancy (if ſo it were) might<orreſpond 

with theſe times, wherein very probable it is, that juſtice could 

got be had elſewhere 3 and. had the Clergy bcen as careful of 
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Holineſs as in the former caſes they ſeem jealous! for juſtice, 
Tr Britain muſt have had the repute of a 'Nation'of Prieſts and 
Yo Holy men, \ rather than of Tyrants : whereas it was become a 
n glut of wickedneſs, and a burden that God would' endure no Gildas 
” longer 3\ which rendreth their Synod lyable to exception, as be- 


d ingſuch as were either lifted up, or drawn aſide, and as the Liſt 
0. BZ to theCloath; ſheweth that the Nation-ſtood in need of that in- 
1 ftruction which with a ſtrong hand God wrought into them by 
N- the fad Calamity which enſueth. 
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* Of theentry of the Saxons, and their manner of 


ng | Government. * 
h V "FT Afted with time, and wounded by eternal doom, the 
U-. II 
2 glory of the Weſtern Empire going down apace, now 
draweth nigh unto its everlaſting night : and that vali body 
(not able longer to ſubſiſt, but dying by degrees) abandons this. 
nas WM Le of Britain its utmott limit , and laſt inlivencd to ſubfift a- 
lone miſerably, or ele to die. The choice was more difticalt 
'by how. much the more.England was much waficd in the Ro- 
man wars, the flower of their ſtrength ſpent in forraign ſervice, 
the remainder but few, and theſe exceeding vicious » and which 
was worlt of all,ingaged by the Romans in a war with the Picts, 
againſt whom the Romans themſelves found it too burden- 
ſome for them to hold out, without the help of a wall : and albeit 
that the very name of an old Seryant of four hundred years 
continuance, might have moved a Roman heart to commilc- 
ration, yet their ſpirits fail, and forſaken Eng/and muſt now go 
into the Wilderneſs, and naked as they.are, endure the brunt of 
the cold ſtorms of the Northern Pics, without any: ſhelter but 
the hidden - will of God. then frowning upon them. In this 
condition, they. halt deſperate, ſeck for a cure in reaſon worſe 
than the: diſeaſe. For it had been better for them to have 
ftooped to hard conditions with the Picts, contidering they were 
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all but one people, and differing only by the breadth of a wall, 
than to call in a new people whoſe qualities they were igno« 
rant of, and at the beſt to make them their companions, who 
might prove (as they afterwards did) both Loxds and Maſters 
over them: But there is no reaſon againſi God's will. The 
Britons needed preſent help, they overlai'd by invations from ® 
the Pits (who ſoon cſ{pied the Ramans gone, and their bwn ad- þ 

vantage) ſent for aid where they were molt like to ſpeed for 
the preſent, and left the future to look to it ſelf, Ireland was 
nigh, but we find nothing concerning their intereſt in ſhipping; 
the French coaſts were not their own men, being yet withinthe 
Roman Line : and none were at hberty; but ſuch as were never 
ſubdued by the Romans : Only the Saxons are in the thoughts 
of the Britons, a mighty people not far off, able to mate the Ro- 
mans in their chicfeſt pride, and though in a manner borderers 
upon the Roman world, yet unſubdued by them, uſed to the 
wars, mighty at Seaz and oy fe over by the Romans in a 

and fo 


plain field, were at leiſure, well knew the way to' Britain, 


that the Romans intituled the coaſts of Norfolk, and Suffolk the 


Saxons Coaſts, from the many viſits that the Saxons had alrea- 
dy made into thoſe parts, full ſore againſt the Romans wills. 

I hold ir both needleſs and fruitleſs to enter into the Lifts 
concerning the original of the Saxons 3 whether they were Na- 
tives from the Northern parts of Germany, or the reliques of the 
Macedonian Army under Alexander. But it feems their go- 
vernment about the time of Tiberius was in the general fo fuita- 
ble to the Grecians, as if not by the reliques of Alexanders Ar- 
my (which is generally agreed, emptied it ſelf into the North) I 
y<t by the Neighbourhood of Greece unto theſe Nations, it can-,W: 
not be imagined, but much of the Grzcian wifdom was derived 
into thoſe parts, long before the Romans glory wasmounted up 
to the full pitch : and becauſe this wiſdom could never be thus 
imported, but in veſſels of mans fleſh, rigged according to the 
Grecian guize , it may be well ſuppoſed that there is fome con- 
ſanguinity between the Saxons and the Grecians, although the 
deprecs be not known. The people were a free people,govern- 
ca by Laws, and thoſe made not aſter the manner of the Gauls 
(as Ceſar noteth) by the great -men, but by the people þ and 
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as Tacitys obſerveth, in caſes of moſt publique conſequence (4: 
prajoribus ones) like unto. the manner both of the Athenians 
| and Lacedemonians in their Concio., For which cauſe alſo: I 
= take the Gazls to be ſtrangers in blood unto the Britons, howe- 
= vernigh they were in habitation. That ſome matters of ation 
(eſpecially concerning the publique fafety) were by that general 
vote concluded and ordered, ſeems probably by their manner 


= leſs concernment, the Councel of Lords determined de mixori- 


twelve Lords, like the Athenian territory under the Archontes 
heſe (with the other Princes) had the judicatory power of 
Jiltributive juſtice committed to:them, together with one hun- 
Ired'of the Commons - out of each-diviſion, The Election of 
weſo Pririces withtheiv Commithon, yas. concluded znter ma- 
re by- the! general Aſfemblys and they executed their Com- 
miſhon in Circuits, like unto the Athenian Heliaſtick or Sub- 
dial Court> which was rural, and for the molt part kept in the 
pen alre5 in briect, their judicials were very ſuitable to the A- 
7e4ian, but theivmilitary:more like the Lecedemonian , whom 
above all others in their manners, they moſ reſembled. In their. 
Keligion they were very devont, ſaving that they. much reſted 
the reverence they bare to their Priefts; whom they. made the 
moderator of (their general Aﬀembly, : their Judge, Advocatc, 
and Executioner/in' Martial Law 3: thexein ſubmitting to them 
& unto Gods infiramentr.: : They: worſhip an; inviſible and an 
infinite Diety : mans flefti is their Sacrifice of higheſt account :: 
and as often as they make inquiry by. lotsz- they. do it with that. 
vlemn' reverence /aS may put all. the Chriftian. world -to the 
bluſh, precazus Deos, 'calumgne ſuſpicieys 3 and this dane by the: 
Frieft of the Town Cifit/bein publique cauſes,) or otherwiſe, if 
private, then: bythe Maſter of theEamily.3- ſo1as they had Fa- 
mily-worſhip asiwell-as-publique. - Theſe. things I note, that it 
may appear how-nigh theſe invited-gueſts reſemble the old Re- 


hath. 


therefore called afree people, becauſe they are a Law to them- 
ſelves3 and this was a priviledg belonging to all the Germans, 


of meeting with their weapons. But ſuch matters as were of 


ligion of. the Brizons , and; how«probable it is, that this Iland - 
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divided/into Counties or Circuits, all under the government of. 
Xenophon. 
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hath'from\ time to-time been-no othet than as-aSewer:torempry. 
the ſuperfluity of the:German' Nations and how! the influence 
of theſe old principles doth work in the fundamental govern- 


.ment of this Kingdom, to this preſent day; /! Thefe arethe in- 


ſtruments choſen by God, and: called by the Britains to be their. # 
deliverers' from their Enemies 3! which- they! did' indeed, yet; ® 
not ſwaytd'hereto'by love of juſtice!or :compaiſion 3 for (if 
writers ſay tiie)-they wereno/better than high-way men both 
by Sca ant Land, but by their love of ſpoil and 'prey;. and by 
the difpleaſyre of God againſt a. difſolute people. Fhey pros 
fels friendſhip neverthele(s:in their firſt. ,cntrance but elſpying' 


* "the weakriels: of the *Britons, 'and -fceling| the: firength ofthe 


Pits, : ati& finding the Land-largeand good;:;they foon'-pickt 
quarrels with their Hoaſt, made: peace' with the Pits, and! of 
tained Friends, becoming; unfained Foes to:the Briton?, ſcat- 
tered a poor remnant of Chriſtians, ome ;to the furtheſt corhers 
of the Kingdom, others -into: forzaiw Nationss:.like ſo many 
Seeds-men, to' fow-the precious: Seedot Lita! ima-{avage (oi 

And thoſe few that remainedbehind; protitingwunder much.tni- 
ſery, by their doQrine and-good example. yichded tbetger,blef- 
ſings unto their new-come gueſts than they-cicher expected © 

delired. ' - And thus the miſeries-of poor Britain; became: tiches 
of mercy to the North and'Eaftern people:3' and the ruines hers] 
the foundations of many famous Churches. clſe-where; -Ne 

yet was mercy from the Britoxs utterly taken away, nor their 
blood drawn out to thelaſt drop; or their name quite blotted 
out of the book of fame : for whereas:two things:make men mis 
ſcrable, viz: the heavine&'of the burden withaut, and the failing 
of t cheart within, and Gods'ordinary: way. of redreſs of the 
forrner begirineth in taking away:the latcer:3: thus dealt he with 
the Britons; (for in danger; as want of ſtrength!brecds fear, and 
that Cby extremity) deſpair, ſo:deſpair oftentunes revives inft 

a .kind of rage tarp firength torth beyond reaſon; 1 Tay b} 
yond reaſon, for cav{eTannot.begivenithcrcot, other. than, Gads 
extraordinary diſpenſation ima/judiciary. way, when heſceth the 
fironger to 'wax 'infolent over the weaker. : Thus the Britons 


fled from the Pi&s ſo Tong as-they, had any hope of relicf from 
the Saxons; but being become their Enemies, and purſuing 


them 
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them to the low-water mark, that in all reaſon they muſt either 
drink or bleed their laſt z then their courage revived, and by 
divers Victories, by the ſpace of 200. years, God ſtopped the 
haſty Conqueſt of the Saxons: the reſult whereof by truces, 
leagues, Commerce, converſation, and marriages between theſe 
two Nations, | declared plainly that it was too late for the Sax- 
ons to get all, their bounds being predetermined by God, and 
thus declared to the world. In all which, God (taming the 
Britons pride by the Saxons power, and diſcovering the Saxays 
darkneſs by the Britons light) made himſelf Lord over both 
peoples in the concluſion. 


CHAP. V. 


of Auſtins coming to the Saxons in England, his enter= 
| tainment, and work. 


|Þ hw theſe troubleſome times, came a third party that 
wrought more trouble to this Ifle than either Pi& or 
Saxon, for it troubled all. This was the Canonical 
power of the Roman Bithop, now called the Univerſal Biſhop. 
For the Roman Empire having removed the Imperial refidence 
to Conſtantinople, weakned the Weſtern part of the Empire, 
and expoſed it not only to the forrain invaſions of the Goths, 
Vandals, Herules, Lombards, and other flotes of people, that 
about thefe times, by ſecret inftin& were weary of their own 


dwellings, but alſo to the rifing power of the Biſhop of Rome, Naucler. 55. 


and-purpoſely tor his advancement 3 who by patience out-rode 
the ſtorms of torrain force, and tvok advantage of thoſe pub- 
lick calamitous times to infinuate deeper into the Conſciences 
of dilixefſed people, that knew no other conſolation in a plun- 
dred. eſtate, but from God and the Biſhop , who was thechief 
in account amongſt them; the beauty of the Bihop of Rome 
thus growing in the Weſt, made him to out-reach not only his 
"vn Dioceſs and Province, but to mind a kind of Eccletialtical 
E Empire 


S-AXON S. 


Greg. Epiſt. 
lib.z. Ep-lt.59. 


Bed. hiſt. lib.3. 
gap. 25- 


Red.hiſt.l1th. 1. 
caP. 23» 
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Empires and a title according thereunto 3 which at length he 
attained from an Emperor fitted for his turn 3 and that was e- 
nough to make him paſs for currant in the Empire. But Brj- 
tain was forſaken by the Roman Empire above 153. years be-. 
fore : ſo as, though the Emperour could prefer his Chaplains 
power or honour as far as his own, which was to the French 
ſhore : yet Britain was in another world, under the Saxons 
power, and not worth looking after till the plundering was o- 
v@® and the Saxon affairs ſetled; fo as ſome fat may be had 
then an inlirument is ſought after for the work, and none js 
found o far fit to wind the Saxox up to the Roman bent as a 
Monk, that wasa holy humble man in the opinion of all, but 
of thoſe that were ſo in the truth, and knew him. . This is 
Auſtin, ſent by Pope Gregory to do a work that would not be 
publickly owned 3 it was pretended to bring Religion to the 
Saxons in England, therefore they give him the title of the 
Saxon Apoſile 3 but to beplain, it was to bring in a Church- 
policy, with a kind of worſhip that rendred the Latria to God, 
and the Dulia to Rome. The Saxons were not wholly defti- 
tute of Religion z and that Gregory himlſelt, in his Letter to 
Brunchilda, the French Queen, confefteth : Indicamw, faith 
he, ad nos perveniſſe Ecclefiam Anglicanam velle fieri Chriſtias 
nam {o as there was a good diſpolition to Religion before ever 
Auſtin came, and ſuch an one as rang loud to Rome. But far 
more evident is it from the Saxons keeping of Eaſter more' 
Afiatico , which cuſtom alſo continued after Auſtins coming 
fifty years, ſore againſt Azſtins will : the diſpute between Coles 
man and Wilfride bears witneſs to that : and it had been a mira- 
culous ignorance or hardneſs, had the Saxoxs a people ordained 
for mercy (as the ſequel ſhewed) converſed with the Chriſtian 
Britains and Pics aboye 150. years, without all touch of their 
Religion. If we then take Anftin in his beſt colour, he might 
be ſaid to bring Religion to the South-Saxons, after the Roman 
garbe and his hoteſt diſputes about Eaſter, Tonſwre, the Ro» 
man ſupremacy, and his own Legatine power, and his worthy 
aeries to the Pope, ſhew he regarded more the faſhion than 
the thing 3 and the falhion-of his perſon more than the wor' 


He pretendeds tor he loved fiate, and to be ſomewhat lis... 
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- the pc of an Univerſal Biſhopz and therefore of a Monk Greg. Epiſt.1.y 
» he ſuddenly becomes a Biſhop in Germany, before ever he had a EPilt- 13: 

. Dioceſs, or ſaw England; and after he perceived that his (,,_;1 ».., 
- &® workwas like to thrive, he returned and was made Archbiſhop ;z, © * 
s ® of the Saxony, before any other Biſhops were amongſt them 3 | 

h and after three years had the Pall, with title of Supremacy over Þ<4. hiſt. 1th. x, 
Fs © the Britiſh Biſhops that never ſubmitted to him. CAP. 2.9. 

hl His advantages were, firſt his entrance upon Kext, the fur- 

'; EF theſt corner of all the Iſland from the Britaias and Prds, and 

is ſo leſs prejudiced by their Church-policy 3 and at that very 


a « ___ . Wings 


2 time interefled in the Roman air above all the other Saxoxr : 
it for their King had Married a Daughter of France, one that was 
is a pupil to Rome, and a devout woman; the firſt brought A#- 


'e ftin into acceptance with the King, who allo at.that preſent = mw lib. r, 


1e held the chief power of all the Saxon Kings in this Iſle, which Greg. Epiſt. 
1e was now of great efficacy in this work; for where Ropes lid.g.Epitt. 5p. 
1. B and power flow from one ſpring to one ſtream, its hard to chuſe 

d the one, and refuſe the other. And thus Rome may thank 

1. WM France for the firſt carneſt they had of all the riches of England, 

to and we for the firſt entrance of all our enſuing bondage and mi- 

ith W fery. Axſtir had alſo a gift or trick of working miracles, » Thef, :. 

ia, BE wherein whether more ſuitable to the working of Satan, or of 

7exr MY God, Icannot define. | It ſeems they walked only in the dark 3 

fax MW forcicher the Britons ſaw through them, or ſaw them,not, nor 

ore 8 could Auftir with his miracles or finenels ſettle one footſiep of 

ing. his Church-policy amongſt them happily they remembring 

le- the Roman Dagon, liked the worſe of the Roman woman 3 and 

:ra- WY. the. rather becauſe the Carriage, of their Meſſenger was as full 

ned | 9fthe Archbiſhop, as it was empty of the Chriftian : I would | 
tian WY not touch upon particular paſſages of a&tion,. but that its ſo re- 

heir Y markable, that Awftin himſelf, but a Novice in compariſon of 

;ghe II the Briciſh Biſhops (che cleareſt lights that the Northern parts 

nan Y the world then had.) and unto whom the right hand of fel- 

Ro- MW lowſhip was due by the Roman Canon , ſhould nevertheleſs 

:thy Y !hew no more reſpe& to them at their tirſt ſolemn entrance into 

han MY Nis preſence than to Vaſſals, as I could not but note the ſame az 

707) 8 © firopg argument that his whole work ab initio, was but a va- 

-n pour of Prelacy. This the Britiſh Biſhops ſoon cſpied , and 
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ſhaped him an anſwer ſuitable to his meſlage, the fubftance 
whereof -was afterward ſent him in writing by the Abbot of 


Bangor , and of late publiſhed by Sir Henry Spelman, as fol- 
loweth ; 


B* it known (and without doubt) unto you, that we 
all, and every one of us are obedient and ſubje@ to 
the Church of God, and to the Pope of Rome; and 
to every godly Chriſtian, to love every one in his degree, 
in perfe# Charity, and to help every one of them, by word 
and deed to be Children of God: And other obedience 
than this Ido not know to be due to him whom you name 
to be Pope nor by the Father of Fathers to be claimed 
or demanded. And this obedience we are ready to give 
and pay to him, and to every Chriſtian continually. Be- 
ſides we are under the government of the Biſhop of Caer- 
Teon #pon Uske, who is to overſee under God over us, and 
canſe 4 to keep the way ſpiritual. 


This was the Britons reſolution, 'and they: were as good as 
their word for they maintained the liberty of their Church 
hve hundred years atter- this time, and were the laſt of all the 
Churches of Europe that gave their power to the Roman beaſt, 
and in the perſon of Heary the eighth, that came of that blood 
by Tewther, the firſt that took away that power again. Anuſtin 
having met with this affront;- and perceiving that the Britons 
were {tronger in their Faith than he-by his Miracles, caſt about 
to try the Saxons curteſie, that what the Ephod could -not, the 
Sword wrapt up therein ſhould. Fay not that he procured; 
but he threatned or prophefied the deſtruction of the Monks 
of Bangor 3 and it came to paſs, and its:by writers loudly ſuſ- 
pected. Nevertheleſs the Sax0745' wete not ſo zealous of their 
new Religion, as to make a new National quarrel between the 
Britons and themſelves, but Ikft the game to be played out by 
Auſtin : who finding by experience that it would not prove 
the work of one man, left it to {uccefiors to work out by de: 
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grees in efflux. of time. And thus Auſtin, neither good'Ser- 
vant to the Servant of Servants, nor good Monk,retires to ſettls 
his Saxon province, and to preſent, or rather'to proſtitute it to 
the lufis of that red whore, which was the general picty of 
thoſe ignorant times. . 


———6_—=@w. 


CHAP. VI; 


of the 3xtbodying of Prelacy into the Government of this 
oy Kingdom. 


- Cannot think that the platform of the myſtery of iniquity: 
[ (when boiled to the height) was ever fore-ſeen, or in the. 

aim of. the wicked ſpirits on Earth, or thoſe in Hell; yer. 
were they all, inſtruments of. this monſtrous birth , filled with 
ſubtilty and-miſchicf, guided principally by occaſion, and ovyer-: 
ruled by the Juſtice and Wiſdom. of God, to make a yoke for. 
Monarchs, and a ſcourge to;the world for their refuſal of the. 
government of Chriſt, until this Monſter, came to perfe&ion, 


and wherein themſclves were feloes de ſe, ;and wrought their. 


own miſchief : for Auſtin coming, in as a third Proprietor with 
King and People 3 and having gathered the materials of a 
Church, reaſon told them that a form of government muſ 
be ſetled in that Church the Saxons had no principles of their 
own, ( for they had no learning); and to. go to the Britoxs for 
a pattern might be thought ignoble 3 .and where the choice. is. 


 Tacit. MOrs . 
SET. 


(mall, its ſoon. made; Rome held. now the .molt part of the. 
Churches of Exrope at School , the. Saxons.ſoon reſolve. Rome. 


that had been their Mother, ſhall be alfa their Father : and thus 
at one draught they drank up a Potion, of the whole Hierarchy 
of; Rome from. the Pope to the Apparator, with a quicquid impo- 
nitur & imponetzur, which -was.,of ſuch laſting efficacy, that it 
ceaſeth not to work even to this days although it was flow in 
the firſt provocation : For the Saxons had a Common-weal 


founded. in the liberty of the peoplez. and.it was a maſterpicce 
X25" | | for « 


- 
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for Axftin and the Clergy, ſo'to work, as to remain members 
of thiz:Common-weal, and: yet retain their hearts for Rome, 
(which was now grown almoſt to the pitch of that Anti- 
chriſt : ) for reaſon 'muſt needs tell them that the Saxon prin- 
ciples would not ſuffer them.to be a4 omniator Rome, nor the 
Roman Canon allow them to be wholly, Saxon 3 and they ſaw 
plainly that the times were too tender to endure them to be de- | 
clarative on either part, and thercfore they choſe a third way, 
which was to preſerve the municipal Laws in moderation to- 
wards the Canon and to that end to endeavour ſuch a temper 
upon the State as muſt admit them to be in repute, ſych as 
without whom the Common-weal co.ld not well fubliſt, 'no 
more then a body without a ſoul 3 and that few occaſions 
ſhould befal, but at leaſt in ordine remoto, muli refle& upon 
both, and then all reaſon will beſpeak them to joyn in the legi- 
flative power and government of this Kingdom *but eſpecially 
as Biſhops, who are now Magne ſpes altera Rome, and the very 
top-flowers of wiſdom and learning.  And' unto this temper 
the Saxons were ſufficiently prepared and inclinable; for it 
was no new thing for them to admit their Heatheniſh Prieſts 
into their general meetings, and allow them much power 
therein, and then its but the perſon changed; and they muſt 
do as much for their Biſhops: now they are become” Chriſtian 
eſpecially themſelves being all for the held, and overgrown 
with a general ignorance, the common diſeaſe of thoſe times. 
Kings were in no better condition: it was hard for them-to be 
Baptiſed, and .not to be Baptiſed into Rome, and commonly un- 
der ſuch a Covenant as though many might repent of, yet none 
durft amend : for when as the Pope is Lord of the Conſtiences 
of the people, the Kings power may ſometimes out-face, but 
can never govern 3 the Saxon Kings were therefore fain to 
make a vertue of necellity, and advance Biſhops to be common 
favorites both of Rome and themſelves, to maintain good cor- 
reſpondency between both Swords'3 and:ro countenance the 
pawer of the temporal Magiſtrate in caſes of diſpute, elſe he 
-Oftentimes command, and yet go without. Thus entred the 
Prelateg.,upon affairs of Kings and Kingdoms, and became 
lovers oFLoxdſhips, and troublers of States3 and if in any thing 

ts they 
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Fx, ſerved their Countrey,they ſerved: Rome much more; theit 
merchandife was made of the policies and Counſels of all King- 
doms and States, and ſuch returns proceeded as were ftill (ub- 
ſervient to the Roman intereſt 3 and they fo intoxicated the 
domeſtick counſels in ſuch mauner, as they generally ſtaggered, 
and many times came ſhort of home.. Nevertheleſs, at the 
7 &rtthis was but rare, clancular, and covered with much mo- 
defty 3 for (excepting ſuch choice ſpirits as Awuſtin had) Ro- 
man Prelacy in theſe younger times was but Velyet-headed,and 
endured not much greatneſs or big titles, but ſpake like a Lamb, 
Ego non verbis quero proſperari ſed maribus, (aid this Gregory to 
the Alexandrian Biſhop,who had put. upon him the titlept uni- u 
verlal Biſhop or Pope « and whereas he had in a way of Court- 
ſhip called Gregories Counſels commands, he ſtartles at it 3 quod Eulop. MER, of 
verbum juſſionis ſaith he, peto 4 meo auditu removere, quia ſcio 
qis ſum & qui eftis. Thus Prelacy firſt cohveyed it felt into 
inion, afterwards into conſcience, and «mbition coming in . 
© res, made it become both Biſhop apd Lord... 
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CHAP. VIL 


Of Metropol; 44s 71 the Saxons time. 


TILE” 


Reins in purſui-v! the government of this Kingdom in elder: 
times, 2:4 fhierein tivlt of the perſons with their relation, 

> hen 4 their work, and la(tly of their Courts and Laws, 

ind no Þand with the Eccleſiaftical perſons, I ſhall deſcend - 

to tþ-” Twp ranks or. degrees, and (hall ſhew what they. 

y-< 1n their original, and: what oyerplus they had by Laws. 

and firſt concerning the Metropolitan. In his original, his 

Office was to vilit the Biſhops, adnioniſh and exhort them, and 

ntull Synod to correct ſuch diſorders as the Biſhop could not 

reform, and in all things to proceed according to the preſcript 

Canon. : - 
TIP witneſſcth Boniface, an Archbiſhop to an Archbiſhop Ca 59 eh 
0 an Archbiſhop not according to the practice of the times 


wherein it was written, but accexding to the ancicnt rulesp*For 
p long. 


; — 


SAXONS. 


Wy 


An. 945» 


Mag. cent. 3. 
CIP» 7 


*Conc!i), Brit. 
"Ps 10s 


An. 694» 


&nt Brit. p+$5. Of Canterbury was preſident, and who was firſt Primate , 


tertainment to, ſuch potentates. Much of whoſe ſpirits they 


long before Boniface his time Archbiſhops were ſwoln'beyond 
the girt of the Canon 3 and before that England was honoured 
with that rank of men, Metropolitans were become Metro- 
nomians, and above all rule, but that of their own will, and 
through eommon cuſtom had no regard to any other ; ſo as 
it England will have them, it muſt be content'to have them 
with their faults. But the truth is, the dignity or title, which 
you will, was a plant of that virulent nature that would fearce 
keep under-ground in the time of the hotteſt perſecution; 
for Steven, Biſhop of Rome, liked thetitle of univerſal Biſhop, 
And after a little peace,its a wonder how it grew to that height 
that it hadz And no leſs wondertul-that the Saxons gave en- 


might have obſerved in the entrance of their firſt Archbiſhop 
Auſtin, if God had not given them over to thraldom under 
that miſtery of iniquity, of finful man aſpiring into the 
place of God, taughtty that Courtly meſſenger of Rome, be. 
cauſe they would not ſtop to that myſtery of godlineſs, God 
manifeſted in the fleſh , az jt was taught in ſimplicity by the 
rural Pits and Britons. Buithis was not all, for becauſe Arch- 
biſhops were gotten above Cain, which was thought (can» 
dalous, therefore they gave as lwoe a power by Canon as the 
former uſurpation amounted anto, »nd fo liretched the Ca- 
non to the mind of the man, when a5-hey ſhould have rather 
reduced the man to the Canon. The Wu gf the Canon in 
our Engliſh tongue, run thus : It belongs-,, the Metropor 
litan Biſhop to rule Gods Churches 3 to gOVe., chuſe, ap- 
point, conhrm, and remove Abbots, Abboteſles,>;egbyters, 
and Deacons, and herewith the Ring hath nothing, , do, 
And thus, though the apparent power of Archbithops wa ..., 
and unlimited, yet what more was wrapped up 1n that we, 
Churches, only time muſt declare , for its very lixely that ll 
thoſe daies it was not underttood, yet the practice doth nd 
obſcurely declare the matter 3 for before this Law was eltablill 
ed by Withered in a Council , wherein Bertnaldus Archbilhd 


England, Theodore Archbiſhop of Canterbury,uſed fuch pows 


over other Biſhops in ordaining and.removing them, asa " 
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yer faith, that his rule Was no other than pertur batio and imp oh Malmsb. lib. 1. 
tus animi, and his carriage towards Wilfrid produced as a cap. 2. 
teſtimony. But the Metropolitan in Exgland as the times then An.Brir.p.g44 


were, had yet a further advantage, even over Kings themſelves 
for there were divers Kingdoms in this Iſland; and Kings had 
no farther power than. their limits afforded them : but there 
was but one Mctropolitan for a long time in all the Saxor 
Territories, ſo as his power was in ſpirituals over many King- 
doms, and ſo he became indeed alterius orbis Papa and it 
was a Remarkable teſtimony of Gods: ſpecial providence, that 
the ſpirits of theſe petty Popes. ſhould be ſo bound up under 
the notion'of the infallibility of the Roman Chair; that they 
had not torn the Exropean Church into as many Popedoms as 


Provinces But no doubt God ordered it for a Scourge to 


the World, that Antichriſt ſhould be but one, that he might 
be the more abſolute Tyrant, and that Kings ſhould bow down 
their necks under the double or rather multiple yoke of Pope 
and Archbiſhops , for their Rebellion , againſt the King of 
EKings- p 
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CHAP. VII. 
Of the Saxon Biſhops. 


H*z not Biſhops been ſomewhat ſutable, the Roman 
A Clergy had not been like it ſelf; and it had been con- 
trary to Auſtin's principles to have advanced to Biſhopricks 
men better qualified than himſel® They firſt ruled the Saxon 
Church joyntly in the nature of a Presbytery till about Sixty 
yearsafter Auſtin's time, their pride would not endure toge- 
ther any longer 3 and-it may be grew ſomewhat untraQable 
under the Metropolitan, that reſolved, to be prouder than all ; 


Roman ſhaving. And it had been a wonder if Epiſcopacy now 
tor 


and thereupon Theodore Archbiſhop of Canterbury firſt divided Ant. Brite 52. 

his Province /into Five Dioceſles, and by appointment of the <2P*1l- Brit. 
Kings and People placed Biſhops over cach, every one of them AS 

being of the right Rowan ſtamp, as himſelf was of the right Ibid. 53. 
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for the ſpace 'of ' Three" tymred' years degenerated ; and that 
into ſuch a monſtrous: ſhapes a Pope ſhould by tranſplanting 

become regenerate into: their original condition of meeknels 
and humility, But it's much. greater wonder that they ſhould 
become ſo purely atmbitious'as fot roendure a thought, of the 
ways of ſobriety, but wou{d'be proud by Law z to let. all the 
world know that they held it 'n6 inftirmity but an honour; 
For albeit that in the firſt time the Biſhops work was:to in{truct 
and teach, to ſee the ſervice of God to be diligently and pure» 
ly adminiſtred in publick Congregations, to Exhort, Reprove, 
and by'teaching to atnend ſuch mat ErS-as x ſhould find in lite 
and Dorine contrary to Religion :' and | 


on, that mult incur a note of jinfamy, for ſhewing any geſture 
of humility to Princes. which it any man will (ce more fully, 
let him peruſc the Canon if he pleaſe. - But this is not ſablime 
enough 3' they muſt be not only equal, but inimanyreſpes' 
{upcriour to Princes : for in.matters that-concern) Gad, Omni-: 
bus dignitatibus preſunt 3 and more plainly, Princes mult obey 
them, Ex corde cum magna bumilitate, and this was allowed of 
by Offa the great ia alegatine S, nod. And thus highly advan- 
ccd 
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= Bilkops are.now, conſecrated tq any work, and -make every 
thing Sacred. Oaths taken ;before "them axe of higheſt mv- 


ment3 and therefore the trial.of Crimes before them and the 
ackowledgraent of Deeds of, conveyance in their preſence are 
without controll, Their. cultody is a ſufficient Seal to all 
weights and meaſures, which, they,committed ' to ſome Clerk 


whom they trulted'; and at.this day..C though -a-Lay-perſon ) 
bearecHi'tif] 0 $6 
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c of Glerk.ok the. Market, And although ancient- Concil. Brir. 


ly they might nat inzereſſeſecularibus yet afterwards it became Concil. Brit. 


a part 'of their Orhce.;to; afſilt, Judges in ſecular cauſes, to ſee 
thatyuſtice. be: not ;Fuxonged + And; hag. the ſole cognifance of 

rit belonging to-the ; Clergy, their, Tenants or 
Servants a their 'Synods their powes. teached torfuch 
Crimes of Lay-men as.came within the favour of the Canon, 
though-it-werebut in the cold ſcentzas the Laws of Athelfaxe 


and other his ſucceſſors -fafficiently fer faxth. And thus drefſed 
up let them ſtand atide, that room may be made for their 
Tr al Ns ” ot \ x LEED 4 


- % "TIM - 
NIV »» *% 9\\\ TY, 


% 


—_— 
— 
mm__— m—_— y—_— 


- 
TY 7 
i: CHAP, ' IK 
FLY E577 - 6 * . 


ls (ot doped vito- Het: L 


1 
: © r4% +] Tj 
d als { ce W344 


_ trom;. below, blew-:fair :or foul" for them, whoſe con- 
ences already-tglhthemchat they merited not much favour 

om the peoples; They ſee ittherefore.neceffary to inhaunce 
thic price af a Presbyter ſomewhat within the aloye of a Biſhopz 
tO the cnd that the Pregbytery may not be too like the Babylo- 
m. "6 F 2 nian 
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l ah and gurb the pcopte3. and their-eyes to' ſee whether the 
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P+ 448. with: a Baron and his perſon ſhall 'be in; | 
, mr rgery '5" that all wrong done thereunto muſt be: on ly: 
$ Concil. Brit, ſatisfaction to the party, 
| « 272, Fame muſt not be-touched yt yy. No 
| {. ZEthel. C.2. judged by any Secular power 3 ' but'to be honoured as an Angel. 


J Ll.Canur.e.t tz. . . . "yur, ; ; 
# Mag.cent 8, Such arc theſe inſtruments of the Biſhops Government 3 and 
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[ CHAP. X | 

1 of other inferiour Church- Officers amongſt the Saxons. 
| W 17-2, had other inferiour degrees of the Clergy, which 
becauſe they are merely ſubſervient, and not conſiderable / 
in Church-government, I ſhall only touch upon them. The* 
firſt are called Deacons, which were attending upon the Pre(- 
byters to bring the offerings to the Altar, to read the Goſpel, * 
to-Baptize, and Adminiſtet the Lords Supper : Then follon 4 
$#)-Deacons. the Sub-deacons whoufed to attend the: Deacons with conſe- | 
crated Veſſels ,, and: other  neteffaries for the Adminiftring's bo 
the Sagraments- Next theſe Acolites; which 'waited®wi "the 
Tapers ready lighted while» the ':Gofptt was read;'and Sa j 
Exorciſls, =Crament; conſecrated.:; Then :Exorciſts; thatferve#ra difpoſ< 
{fs ſuch as are poſſeſſed by the Devil, -an 'Office( as it may. 
Concil.. Brig, {cem.) of little uſe, yet very ancient; for they arefound at the 1 
P. $8- Synod at Arles, which was within Three hundred years cs. 
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arets. Chrilt's deaths, Le&urers. come.next, whoſervedio readand WW | 
Sfizri expound 3 and theſe were of uſe when Chiirthes 'begar' to... g 
mw. multiply, and Presbyters grew idle” Laſtly, ORiarics ; which: © k 
uſcd to ring the bells, and open and ſhut the Church-doors. | þ 

- Liheſe are thefeveral ranks, of Church-officers, being Seven p 


y | i 
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A qamber"Cfor Biſhops and Presbyters make but one and — 
might be (as thus ordered ) the: Seven heads of the Beaſt Gs Brit, 
-whereon the; woman fitteth 3 and with much ado makeup a ,,*,. 
© kind of Church-ſervice ſomewhat. like a great Hor in a ſhip- 

d at the ſtirring of a little log; and are nevertheleſs well 
-paidfor their labour, 
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CHAP. XL. 
Of Church-mens majutenance amongst the Saxons. 
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FM Take no notice in this account of the Abbats and Priors, &. 
other ſuch Religious men, as-they were then: called 3 nor can 
paſs them amongſt the number of Church-governours or Offi» 
.cers, being no other than as a ſixth finger,or anſexcreſcence that 
the body might well ſpare, and yet they ſucked up much of the 
blood and ſpirits thereof; But as touching the maintenance 
of thoſe formerly mentioned, who had a couſtant influence 
in the Government. of. the affairs: of- the: publick worthip of 
Y-God, and regard of the ſalvation :of the Souls of the people | 
WI'Gay their maintenance was diverſly raiſed;andas: diverſly im- 
KY ploycd Firſt, through the bounty of Kings and great men,Lands 
Hand Matnors were-beſtowed: upon the. Metropolitan and Bis - 
"ſhops, in free Alms 3-and from / theſe: aroſe the maintenance 
Nl that aſcended: up in; abundance to the higher Region of the 
Clergy, but; came again in thin dews ſcarce enough to keep - 
tne; Husbandmans. hope from ; diſpair 3. otherwiſe /had not the 
Pro tes ſo ſoon mounted up into the chair of Pomp- and State; . 
= they did; I fay, theſe are given in-free Alms, or more . 
phinly, as Alms free from all ſervice : and this: was doubtleſs 
Won thought upon ( for it was formerly in preſident with their - 
Heath dnith Prieſts and Druids; as Ceſar noteth,; that they 'had com: &:.. 
3 mmm rerum immunitetem: ) yet with the exception of :works 
"  # publick charity and (afety, ſuch as-are maintaining of high 
: "Js; repairing;of Bridges, and fortifying. of Caltles, &c. and 
hereof 't e prelidents are numerous. The. work whereto this 
Wages was appointed was the worſhip of Godyand increaſe 
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Ingulſus. 
Geſt. pontif. 


of Religion 3 and thus not only many of the Kings. Subjegs 
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were exempted from publick ſervice, but much of. the Revenue 
of the Kingdom formerly imployed for the publick ſafety 
became acquitted from the ſervice of the Field, to the ſerviceof 
the Bead ;, the ſtrength of the Kingdom much impaired, and 
the Subjets much grieved ; who in thoſe early 'times ſaw the 
inconveniences, and complained thereof to their Kings, but 
could not prevail. This was the vintage of Kings and great 
men, but the gleanings of the people were much more plen- 
tiful 3 ( for befides the Courts which (ſwelled as the irregulari 
tics of thoſe times increaſed, and thereby enriched .the Cofer 
of that covetous Generation, the greateſt part whereof ought 
by the Canon to go to the publick ) the beſt part of -the ſet 
led maintenance, eſpecially of the . inferiour degrees , arok 
from the good affections of the people, who were either fot 
ward tooffer,or caſily perſwaded to fprg xe conſtant ſupply | 
the Church-men out of their Eftates as well real as perfona 
eſpecially in the particulars enſuing. The moſt antient of" al 
the reſt was the firſt-fruits, which. was by 'way of eminten 
called Cyrick:ſceate, or in more plain -Engliſh, Church<free 
which was always payable upon St. Martins day unto the Bk 
ſhop out of that houſe where the'party did inhabit upon thi 
day or Feaſt of the Navity. It was firſt granted by Parhi 
ment in the time of King Iz 3 andin caſe ot-negle& of pay 
ment or denial it was penal cleven-fold to the Biſhop belide 
a fine to the King, as was afterwards ordered by Canutus. 

After the firſt fruits cometh to conſideration the Revenut 
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of Tithes, whereof I find no publick a& of ftate to warrant Q 
till the Legatine Council under Offa : although the Canon 'ws li 
more ancient. The Biſhop at the firſt -was -the general R& th 
ceiver as well of theſe as of the former, and by him they were ot 
divided into Three parts, and imployed one to the poor 3 'ano- 41 
- ther for. the maintenance of the Church - and a Third part y 
for the maintenance. of the Presbyter.' Bit mm” future times} 
many acts of ſtate ſucceeded concerning this, amongſt which ;; 
that grant of Athelwolfe mult be a little pauſed upon. Some þ, 
writers ſay that he gave the tenth Manſion, and the tenth of all x 
his goods: but Malmsbury faith, the tenth of the hides of Land u; 


but 
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but in the Donation it ſelf, as it's by him recited, it's the Tenth 
Manſion. But Math. Weſtm. underſtands that he' gave the 
Tenth part of his Kingdom 3 but in the Donation by him pub- 
liſhed it is decimam partem terre mee. In my opinion all this 
being by Tradition, little can be grounded thereupon. The 
form of the Donation it ſclt is uncertain and various, the 
inference or relation more uncertain and unadviſed ; for it the 
King had granted that which was not his own , it could nei- 
ther be accounted pious or rational. Nor do we find in the 
Donation that the King in preciſe words gave the Land, or 
the Tenth part of the. Land of his Kingdom 3 but the Tenth 
.of his Land'in the Kingdom : and the excmplification pub- 
liſhed by Math. Weſtm. countenanceth the ſame , albeit the 
Hiſtorian, obſerved it not 3 but ſuppoſe that the Kingdom 
joyncd with the King in the conceſſion» and that it was the 
courſe topalſs it only in the Kings name, yet could not the 
Tenth Hide, Tenth Manſion, or Tenth part of the Kingdom 
be granted without confuſion in the poſſeſſions of the people 3 
for either ſome particular perſons muſt part with all their poſ- 
{ſcſfions, or elſe out of every mans poſſeilion mult have iflued 
a proportionable ſupply, or laſtly a Tenth part of every mans 
poſſeſſion, or Houſe and Land; muſt be fet forth from the 5 elt : 
or ſome muſt loſe all and become beggars, to: ſave others: all 
which are to me equally improbable. Nevertheleſs I do not 
take'the thing to be wholy fabulous, but may rather ſappoſe 
that cither a Tenth was given out of the Kings own Demeſnes, 
which is moſt . probable 3 or elſe the Tenth of the profits of 

"W theLands throughout the Kingdom 3 and that it was by pub- 

WI lick act of State; and thatclauſe forgotten by Hiftorians, And (6. .... 
thus might a.good preſident be 'led to Alfred, Atheljtan, and þ. zg-. tg 
other Kings, who ſetled Laws under payment of penalties, An. 50s. 
ind appointed the times of payment, vis. The ſmall Tithes at 124: 527.” 
Whitſuntide, and the great Tithes at Alhollantide. AN. 1099, 
Another Tribute was that of Luminarics, which by A!fred Luninarics, 
and Gznthrum was firſt ſetled by Law, although it had been <®"c'l. Bric, 
before claimed by Canon. It was payable thrice a year, viz, Ah 
Flollantide, Candlemas and Eaſter, at cach time a halt p-nny Ka 0 
upon every Hide of Land, and this was under a peaalty alſo. 
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of Plough-Alms: at the firſt it was granted by Edward the 
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Another Income aroſe from the Plough, and under the nanelll 


Elder generally,'and the value was a penny upon every plough; 
and in after times it was ordained to be paid Fifteen days after 
Eaſter, | 

Next comes a'Fee atthe death of the party, which wascor 
; monly called Soul-ihot : and paid ( before the dead body wy 
buried ) unto that Church where the dead parties dwelling 
was3-ſo as they never left paying and asking fo long as thi 
body was above ground 3 and it's probable turned into that fe 
which was afterward called a mortuary. | | 

The incumbent alſo of every Church had Glebe laid to thi 
Church 3 beſides oblations, and other-' caſual- profits, as wel 
ariſing from houſes bordering upon the Church, as' otherwif 
All theſe four laſt were payable to the Prieſt of that particul; 
Congregation, and had not their beginning till Pariſhes cany 
to be ſetled. | | | | 

Laſtly, the zeal-of the charity of Exgland was not fo col 
as tocontain it ſelf within it's own bounds: they were a d 
pendent Church upon Rome, and their old Mother muſt no 
be forgotten. An alms is granted, for under that lowly titl 
it paſſed firſt, but afterwards called Romſcot or Romesfeogh 
or Heord-penny 3 for it was a penny upon every hearth « 
chimney, payable at the Feaſt of St.Peter, ad vinculaz and ther 
fore alſo-called Peter-pence 3 it was for the Popes uſe; and wa 
ſetled under great penalties upon the defaulters. Ir aroſe t 
degrees and parcels: for firſt Ina the Saxon King granted 
penny out of every houſe in his Kingdom : after him Ofs 
granted it out of every dwelling houſe-that had ground the 
to occupicd to the yearly value of Thirty -pence, excepting 
the Lands which. he had purpoſed for the Monaſtery at. St. AF 
bans : This Offa had a much larger Dominien than Tra, and 
was King over Three and twenty Shires:aſter whom Azhelwol 
paſſed a new grant thereof out of his whole Kingdom, which 
was well nigh all that part which was called Saxony , with 
this proviſo nevertheleſs, that where a man had divers dwel- 
ling houſes, he was to pay only for that houſe wherein he 
dwcit atthe time of payments Afterward Edward the Confeſ- 


far 


dwelling; in Nine ſever 
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Fs contred that. Donation out of ſuch, TEnements us had 


Thisty pence vive pecxnie. If qhen'it be granted,thar the Saxon 
Subjecgs had any property in their Lands or Tencments, as no 
man ever queſtioned, then could not this.charge be impoſed 
without. the publick..conlent. of - the, proplt3, and then. the 

e and the Monks, who: :tell-s'that! Þ:2. and 


aſſertions, of Pelzdo | 
4 had; mads the whole Kingdom. tributhr :t0 Fome, muſk 
needs be a miſtake ,, bath.in the;perſonz and: the nature of the 
gift, ſceing there is a much more difference, between 'afh  Alms 
and a Tribute, than between the King and the people. Now 
that;it was.an Alms..and-not.a-Tzibutg, amy appear; for that 
the orjgigal was a ſuddaia zeal;y-conceived knd born 
in one breath, while the. King was-at-Kome; \and'thereforc 
not impoſed as a Tribute... Secondly, it-was-ex regeli munift- 
centia,, and therefore free. .. Thixdly, it-was (exprefly the gift 
of the King for_the Law..of St. Edward -which; provideth 
fox the, recovery. of. the axzears. of this Moncy,aud enjoyneth 
that they c. payed to the King, and-notto Remzyvs it was 
in the days of Canntus, and Edgar,rendereth-the xeafon there- 
of tg be; becauſe it was the. Kings Alas. - - + 
Secondly, that it was an_Alms only. from the-King, and out 
of his own Demcſncs, may ſcem not improbable; becauſe it was 
ex regal: munificeytia, .which. could- never) be affiraicd if the 
itt had been out_of the. Eftates..of -others.- Secondly, it was 
Qtr 'only out of ſuch houſesas yielded Thirty pence Rent, 
lled vive pecunie, becauſe in thoſe times Rent was paid in 
Vicualz ſo as it may ſeem that only Farms were charged 
herewith : and not all mens Farmy neither z for the general 
ineome lPHeves anfWer- chat. propott jan. . The . paxticular 
Hereof I w———— - Fe appeareth Jn the, a 
ftation;that Ofz chatped this Leavy: upon the Inhabitants 
wie SF Dibedttes wall Hor which ,con- 
tai the City and County, adjacent. | 2, Iorcefter, contai- 
hg! the Citics atid Shires of ;it and Ghaceſter, 3. Lechfi1d, con- 
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thing WearwickPire © ChYpire,, Staffordhhice, Shropſhire, and 
DarbiÞite. ' 4: "T2)cofth#: thc County adjacent, . 5. Lin- 
ku inp County adjacent. 6. Dorcheſter, whereto belong- 
cd'Northamtpronſhire, Buckbigbamſpire, ras 5] 
SORT - jt LO TSA A314 OTIS | ire 


| 
by, 
IE 


-* 
* 


Vir, Offz.1% 


Concll. Brit. 


P+ 445-545» 
Concil.Bric- 


Pe 621, 


—_— _ 


SS <0 


Ie Rood ff 


—  —— es. ts. 


Fox Martyr, 
Py 349» 


rn 3 IS / dl (EG = 
Bire, Comabradgeie,and hl Harofb® ore: 7. London, with 
Eſſex, Middleſex, and the other half of Hartfor ire. $8, Helm. 
ham, with Norfolk, 9. Domnuck; or Dunmwich, with Sefulk, 
In which-nine Dioceſſes' were 'two' and twenty ſhires.” ' And 
he further granted it out of $ patingbenſhtrre (now Nottingham) 
whofe Church:bdonged ts Tork, - But'in Erbelwolf's tire the, 
grant wasenlarged and extended'into Fifteen Diocefles; which. 
together with their ſeveral charge 'out of the Engliſh/Marty-! 
xology Lſball particularize, as followeth : | 


Le 0-16 Be el 
Cantuari Dioceſ ———-—07, 18 0. 
London— wrrnttnmnntnn— 16, 10. 0 
Roffer — — — — _— — 05: 12. 0. 
Noripic— octane HEY Os: OY 
' Elienum ——— ra ons A re Sas m3. AA 05, 00, O: 
Lincol — —_  —— — -- 422. my 0. 
Ciftrong ———— —— 88," Go. b. 
- Wittolg em nm en Ling; 06, 8. 
ER Winder ob. cb. 
—_ — - —IQ. O55, 0 
Hereford = MU dethioutnlals o went OO, DO, Os 
Bathon-— =oormmrn—_ mmm nn 12,05. 0. 


Laticbunghtoorb——— 17, O00. 0. 
Cove rd ' ae. or OIL £7, 173 33:0) 12 -71'Þ 
Ht _— ORE TEPRING —— | my = Io, 05. 0 


LIT LEE HED Go, 
SIT IANA _ ocnmnm—_— i. 0 


317 665218. bY yok 200.” 06.8, 

The whole ſum'whereof not exceeding two hundred pounds: 
fix Me and eight pence, will not amount to.feven hundred 
pounds of now currant money, if the weight of a penny. was: 
not lels in-thoſe times than in the Reign, of Edward the firſt, 
when it-was--the twenticth* pare of 2n ounce, -and that the: 
eweltch part of a'pound*, a5 by the Statute. thereof, made. may. 
appear. Nor can the difference be.mach (-if-any )in regard) 
of the vicinityof 'the time of- this extra to:that of. the Sta«: 
tute : for though no particular dite thereof appear, . yet. it- 
ſeemeth tobe done after-the tranſlation of the See from Thet-- 
ford to Norwich,” which was done in William Rufus kis time;- 
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andfter the cxeRing of the Biſhoprick of Bly, which was'in Brit. Anciq- 
the tirne © Heyry.the-firfh |. Now albeitithis charge was'in'fu- P: *** 
ture times diverſcly. ordered and changed; yetupon this ac- | 
count it will appear, that not above Eight and' forty -thoufand 
Þandfighty Houſes were;-charged in this time of ' Edward the 
Second wuh this Aſſefſement,x which: is awry ſmall propor- 
tion to.the number of, Houſes of Husbandry 4n theſe days, "and 
much-more inferiour to the, proportion of Houſes in thoſe 
BW times, if Polydores obſervationhe true , thatiiv'the Conque- 
WW rours time there were Sixty thoufandiKnights Feesz and as 
: W others, Fifty thouſand, Pariſhes. , 1tirnay. therefore 'be rather 
- thought that noge bur. the Kings|Farrters:were::chatged here* 
with, notwithſtanding che potitive, Relatiohsof *Writers, who 
in this calc as in, molt others,; wherein the {credit of | Rome is 
ingaged, ſpare pot to believe lightly, and fo write'largely. And 
thus for their Seventold.Church-Qtlicerss we thnve alſo as ma- = 
ny kinds of. conltant maingeganee. ;.. One:in:Laiids and: Tene- 
ments, avd Six ſevera] ki as Qat-of-. the Profits and the-perſonal 
Eſtate, behides the emergent, benchits-of Oblations and others 
formerly mentioned: .. - , « i, *; - | 
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6 Of #he- feveral-Precin®s of Juriſdiftions of Church- 
- | ' Governours amongt the Saxons. - | 
| 4. "T He Chuxch-officers, thus, called fo the Drum -and paid, are 
6 ih 1 ſent to*their ſeveral charges, over Provinces , Dioceſſes 
"7 Deaneries, and Pariſhes, as they could be fetled by time and ym, geſt. 


- -occalion. Before the Saxons arrival , London had the Me- Reg. lib. 1.c.4+ 
"4 tropolitan'Sce-, or was the <hictelt in. precedency 3 for Arch- 
Ne; bilhops the Britons had none. Afterwards by advice of the 
. wiſe men, . Canterbury obtaincd-the precedency for the honour 
'E of Auſtin, who was there buried. ' The number of Provin- 


"n ces, and their ſeveral Mctropelitan Sees was firſt ordered by 
| ayice of Pope Gegory, who appointed two Archbiſhops In peg yin i 
er" Saxony; the one to-relide at Canterbury, theother at Tork; and cap. Os 
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___ that cagh of, chetii ſhould. have- [Thdve Biſhops under Hg 


but this could. aevertbe-ciimpleated lll Avftin was dead 5 
the Epille of, Keriulphus to Pope Lev appearcth, Nor "hel 
had the-Pope the whole power hetein intailed to his' Tripple- 
Crown, for:the:fame: \Epiſile witneſſeth that the Council of 
the wiſe men/ pt the Kingdom ruled'the: tdfe” of the, Pritriacy 
of Canterbury, : ApdOff che Ring afterward divided' the Pro- 
vince of Canterbrery into:two- Provinces, which' formerly was 
but "ay Eap's he _ RC Neg 'Ordi- 

rily by-Kjngs;.iorithe: 'Archbilliops andthe 488 the 
bes otthoſe>fult Archbiſhopsſer" forth?” PW We I'divi- 

d his: »Province>iinew-FivelDiodefſes, and within 
years aften Offs wedindle ihertiftd unto Eleven Didceftes: 

Diocefſes titvealfolbeen fabdivided ?nfo inferiour 'Precindts 

called. Dongties' or Dlranatier, the" thief of' which was wont 
to beg Prevbyter of cho-hipheſt note da "Devan, 'or Arch- 
Preshytir.: {The lnne was taken" frotti, _ _ BE 26 the 
Lay-power; called 'Datt ayariey; having 
his vihjt;, -&ven-as a 268 ng leſt 
precinct was that of the Pariſh, the overfight whertof was the 
rresbyters work : they had Abbeys and other Religious houſes, 
but theſe were however Regular amongſt themſelves, yet irre- 
gular j in regard of Chiieh-gbveraniantytvhereof I treat, 
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—__ Mp Precinds, it now 
befals totduch'upon the manner of "the Government of 
the Church bythe Szxoy — i'Which was notwrapped up 


in the natrow: clofet6f'privat + pt, but ſtated and regu- 
lated. by . publick-Couneil, as Well in the' making ' as execu- 


Malmesb. geſt. ting of' Laws already wade ; This' courſe was learned trom 


pontif. Ib. 3» 


fO. 263» 


Antiquity, and inforced upon them by a Roman conſiitution, 
in the caſc that concerned Archbiſhop Theodure and Wilfrid 


upon 


ALCOOMDAoASMS Sn PWWmRHSS MS O-»NoOcAGT. 4 


—M 


-3-0.00-2 QT << B25 


wn. 


= = KH AQ. > OA NM 


* 


— 


—— 


npor:/this ground, Dd enim multorum: contilio geritur nulli 

entiuns 'ingerat - ſeandalum. Theſe are molt ordinarily: 
called\Synods, although at the pleaſure of the Relator called 
alſo Councils, and are either Dioceſan or Provincial , or Natio - 
nal, and- theſe! either particular or - general. |. The. general | rag 
conſified of all the Biſhops andiClergy+ and fiich: was the Sy- when, 
nod under”Archbitkop Dunſtan called.:'' The National Synods: 
were diverſly called 3 ſometimes by the Pope, fometimes by the 
King as'the firſt moving 'occafion concerned either of them. 
For -Pope -Agatho in'a Synod at Romeordered that a Synod Malmesb. geſt. 
ſhould be called itt Saxony (viz, Englend)) 8acroſantiz: authori> Pont 11, 3. 
tate & noſtra Synodali ewyligT-acay Legatine Synods in \ wy £80. 
faceceding times demonſtrate the fame. That the Saxon Kings 
ao called them upon occaſion, is obvious through all the 
Councils, and needtefs to inſtance amongſt ſo 'many parti- 
culars. - 'The Provincial Synods were ſometimes convocated concil, Brir. 
by 'the King, and ſometimes'by- the Archbuſhop, aud ſome- p.19:. 3.10, & 
times joyntly. "The Dioccfan were called by the Biſhop: - In 318- 
the National and Provincial ſometimes Kings moderated 
alone, ſometimes the Archbiſhop alone, and ſometimes they ;,.,. 
joyned together. The Aſſiſtants were others both of the Clergy ,z-.” "BP 
and Laity, of feveral Ranks or Degrees > and it ſeemeth that 
Women were not wholly exchided'; tor in a Synod under J7- 
theredKing of Kent , Abbatiſſes were preſcnt and-attelted the 
as of that Synod, together with others of the Clergy of 
greater degree. The matters in a&ion were either the making 
er exccuting of Laws for Government 3 and becauſe tew Laws 
paſled;that did not ſome way refle&t upon the King and pco- 
ple; as well as the Clergy, the King was for the molt part pre- 
ſent, and always the Lords, and others: Yet if the matters 
concerned the Church in the firſt act, the King though preſent, ©. p.:. 
the Archbiſhop was nevertheleſs pretident 3 as it betell ata. 245.317, 445. 
Synod at Cleverſhoe, 41.747. 2nd another at Celchith; 4u.$M.. | 
And in the Reign of Edward the elder, though the Synod was 
calle& by the King, yet the Archbiſhop was pretident. Con- 
c&rning all which it may be in the ſum well conce:ved, that in 
the penning, of the Councils aforeſaid, cicher the Clergy ( be- 
ing the Pen-incn ) were partial or negligent in the {erting 
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An. 955 938. Lords. and twodelinquent Kings 3 Edwy.and Edgar. Nay they 


Conc1l. Brit. 


479« 


:Ib'd. 319.332. caſe between Cenulphus the King and the Archbiſhop of Can: 
Concil. Brit. #erhury concerning the Monaſtery. of Cotham. The like alſo 


Fs: 3 ; 4+ 


"Mag. cent. 8. 
«Nap. .9, 
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— wat. Math. Bhd 


down of the right form3 and- that the Kings, called theſe,,Aþ. 
. femblies-by inftance of the Archbithop, and ſometime «-prelided 
in his own perſon , and; ſometimes: deputed the Archbiſhop 
. thereunto. eli: ' 
The executing-of Laws. was' for the moſh, part;'{ctt-to, the 

. Dioceſan. Synods yet when the: caſes: concerned, great men, 
the more. general- Councils' had the. cogniſance,, and ;thereig 
proceeded firictly, ſparing no perſons. of what 'degree doever; 
Examples we find hereof, amongſt others, ot one inceltaouy 


' ſpared not the whole Kingdom 3 for -in-the quarrel between 
. Cenulpbus the Ring and Archbiſhop 1/7/frid the whole King: 
dom was under interdi&, for fix: years-ſpace 3 and no baptilm 
Adminiſtrecall that time. Nor were they very. nice in meds 
ling with matters beyond their. ſphere , even with matters ol 
. property 3 forat a provincial Council ( for fo its called ) they 
: bore all\down before them, even the King himſelf , as in the 


. of another Synod: concerning, the Monaſtery of Weſtbzrgh : .It 
true the Lords were preſent.z and it may be ſaid that what was 

. done, was done in their right yet the Clergy had the rule,and 
' begat the Child 3 and the -Lay-Lords only might challenge 
right to the name. This .concurrence of the Laity with the 

- Clergy contracted much bulineſs ,.and by that means a cuſto- 
mary power , «which once rooted , .the Clergy after they ſaw 

their time ( though not. without difficulty.) turned both King 

and Lords out, and ſhut the doors;after them, .and ſo poſſeſſed 

themſelves of the whole by Survivorſhip. .But of this hereafter. 
The particular.Dioceſan Synods were, as I ſaid, called by 

- the Biſhops within their-ſeveral Dioceſſes. The work therein 
was to preach the Word as a preparative 3 then to viſit and in- 
oMc of the manners-of the Clergy in the worſhip of God, 

and of all matters of ſcandal, and them to .corre&. Theſe 

Synods were to be holden twice every year » at certain times 

and if they met with any matter too hard for them to reform, 

they re<ferred.it tothe Provincial-or National:Synod. 
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/. 42 CHAP. XV. 
F WReT 'Of” Canſes Eccleſiaſtical.” ; 


1 Sthe power of Spodogrs, by degrees, ſo did alſo their 

'N workÞ; both which did 'mutually breed and feed each Herefir, 
- other: Their work' conſifted in the reforming and ſetling An 1445. 
matters of Doctrine, and Practice. The firſt”, was the molt 
ancient, and which firſt occaſioned the uſe of Synods: * In this 
Iſland the Pelagian' Hereſie brought in the firſt precedent of 
Synods that we haveextant ; and herein it will admit of no - 
denial,jbut in the infancy of the Church the Teachers are the , 
principa) Judges of the nature of Errour and: Hereſie, as alſo 
of gthe-truth'; as}the Church is the belt guide to every Chriſtian 
in his hrſt inſtruQion in'the principles 3 but after fome growth 
there is that in every Church -and Chriſtian that makes it ſelf 
party in judging. of truth and errour jointly with the firſt 
Teachers. And therefore its not without: reaſon, that in that Beda. kiſt. 1.1. 
firſt Synod, although Germans was called Fydex, yet the pco- 
pie hath - the name of Arbiter, and *tis faid that they did cox- 
teftare judicium . ' 
- Blaſphemy+was-queſtionleſs- under Church-:cenſure, but 1 Blaſphimy. 
find no- footfteps of any particular: Law againſt- ic 2 yet in 
Scotland a Law - was made to: puniſh it with cutting outthe conc'l. Brit, 
tongue of- the delinquent : but it 'may be feared that neither p. 347: 
the;Saxons nor their Roman Teachers were ſo zealous for the *% 349+ - 
honour of- Gods name, as'to regard;that odious fin unleſs we 
1 by ſhould account them ſo holy as that. they were not tainted 

Ef therewith, and ſo needed no Law. 

But Apoltacy was an carly {in, and ſoon provided againſt; gs £ 
the Church-cenſure was allowed *of. in © Britaix+ before the ©, Bri. 
gaxory Church had any-breath+ afterward it was punithed by ar.. 

Fine and Imprifonment, by a Law made by Alfred, as he pro- Ibid. 367. 
BE vided in like manner for other Church}Laws. 

Thetimes anciently were not ſo zcalous for duc obſervance of 
1ap, | vine worſhip, unleſs by the Church-men who were the 4: 
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ders therein 3 a forrain Canon was made to enforce that duty 
long before 3 but it woutd not down with therude $axoj7? 
they, or the greater ſort of them were, content to come to 
Church only to pray and hear the word, and fo went away; 
this is noted by that ancient writer in, Ip of an imputation, 
as if ſomewhat elſe was to be done which they neglected this 
ſomewhat was.the Maſſe, which in thoſe days, was, want to'be 
ated after the Sermon-ended.: and. it's ,probable- thar if the 
Nobles were (o ill trained up, the inferiour ſort was worſe; 
and yet find we no Law to conſirain their (diligence:, or 
{peak more plainly, it's very likely the Saxons were ſo reſglut 
in their worſhip,as there was Either. little need. of [Law ta, tc 
tain them, ar little uſe of Law to reclaim them 3, for, it's, ob 
ſerved in their late Pſalter,that the Roman Clergy was not mote 
forward to Image or Saint-worſhip, thay the people were 
backward theretoz and therein {hewed themſelves the tru 
Seed of their Anceſtors in Germany, .of whom it's qbſerved 
that they. indured not Images, but worſhipped. a Deity. which 
they ſaw ſola reverentia. by X 

Sorcery and Witchcraft they had in abomination : yet i 
was a fin always ina miſt, and hard to be diſcerned but by the 
quick-ſighted Clergy 3 and therefore it was left, to their. cem 
{ure, as a fin againſt the worſhip of God. This. Ethekal 
the Mercian King firſt endowed them with 3..and they.alone 
exerciſed the Cogniſance thereof. till Alfred's time,:; who 
inflied thereupon the penalty, of Baniſhment : but .if. any 
were killed by inchantment, the delinquent ſuffered death by 
a Law made by Ztheljtar. And. thus by degrees became- one 
and the ſamecrime puniſhable in ſeveral juriſdictions in ſeve 
ral reſpects. | 

Concerning Perjury, the Prelates had much to do therewith 
in future times, and they had the firſt hint from Ina the Sax 
King's grant go them of power to take teſtimonies upon Oathj 
as ſuppoling that the Reverence that men might bear to 'theit 
perſons and fun@ions would the rather over-aw their tongues 
in witneſling 3 that they would. not dareto fallitie, leaſt theſe 
knowing men ſhould cfpie it, and forthwith give them their 
doom. But no politive Law allowed them that power of 
lentence 
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Tentence till Ztbelftan's Law gaye-it and upon conviction by At 92 28: 

* the fame Law diſteſted the delinquents Oath for ever. 

' © Gacriledg comes inthe next place, being a particular crime Sacriledg, 
merely of the Clergy-mens exemption and naming 3 for be- 

fore they Baptized its you might have well enough called it 
Theft, Opprethon, or .Extortion. . This 'crime the Prelates 
held under their cognifance by vertue of that general Maxim, 6,1 Brice, 
that all wrong done to the Church muſt be judged by the p. 127. 
Church. ' The firſt time that I can obſerve they challenged Ar.6 0. 
this power, was by Egbert Archbiſhop of York in the Seventh 124+ 355: 
Century. 

But.nothing was more their own than Simony 3 and that Symony. 

may be the reaſon why we find (o little thereof either for the 

«diſcovery or correcting thereof, All former crimes were in : 
their firlt act deſtructive to the Church, but this advantagiousz Concil. Brit. 
and therefore though the Canons roar loud, yet the exccution *©3 
is not mortal , becauſe it's bent. againſt- the dignity;-and not 
the gain and although the Canon would not that. any Pres- 
byter ſhould be made, but preſented therewith to ſome place 


to exerciſe his function in, yet it ſerveth not for thoſe times 
when men were ſent forth rather to make flocks, than to feed 
flocks. | 


And yet the theam of marriage was the beſt-diſh-in' all their Matrimonial 
entertainment: they had the whole common place thercof cauſes. 
with the appurtenances within the compaſs of their Text, be- 
fore ever it attained the honour of a Sacrament. It wasa 
branch of Moſes Law, whereof they were the ſole expoſitors, 
and ſo ſeemeth to be caſt upon them by a kind of necefhity, 
3s an Orphan that. had no owner. Nevertheleſs a paſſage in 
Exſebius ſeemeth to repoſe this: truſt in the civil Magiſirate : 
for he relateth out of Juſtin Martyr concerning a Divorce ſued 
out by a godly Matron long before the Prelacy got into the 
Saddle, or the Clergy .had the power, of Judicature : And 
Whereas Lucius taxed Urbicinus the Magiſtrate: for puniſhing 
Prolomy who- was guilty of no crime worthy of his cogniſance 
in that kind 3 amonglt other crimes enumerated by him , 
whereof Ptolomy was not guilty, he nameth the crimes apaintt 
the Seventh Commandement, intimating thereby a power in 
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Concil. Brit, 
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the Judge to have cogniſance of thoſe crimes as well as other, 


But the Prelacy beginning to mount, nibled at it in the ſecong 


Century, but more clearly in the fourth, when the perſecuti. 


ons were allayed, and men of learning began to feel thei 
honour 3 and never left purſuit till they had ſwallowed the® 
bait, and exerciſed not only a judiciary power indetermining# 
all Doubts and Controyerſies-concerning the ſame 3 but chal: 
lenged an cfficienciary power m-the marriage-making. This 
garland Auſtin brought over with him, and crowned the 
Saxon Clergy therewith , as may appear by his Queres to Pope 
Gregory: and thus the Saxons that formerly wedded then 
ſelves, became hereafter wedded by the Clergy yet the civil 
Magiltrate retained a ſupream Legrlative power concerning 
it, as the joynt marriages between the Saxons, Britons, and 
Pi#s do manifeſt 3 for it's faid of that work, that it wa 
cffected per commune concilinm & aſſenſum omnium Epiſ coporum 
procerum, comitum & omnium ſapientum ſeniorum &- populorun 
zotins regni & per preceptum Regir Ine, and in the time of Ea. 
ward their King were enacted Laws or rules concerning nar- 
riage, and ſounto the Lay-power was the Eccletiaftical adjoyn- 
ed in this work. 

The Clergy having gained the principal, with more. cafe 
obtained the appurtenances 3- ſuch as are Baſtardy, Adultery, 
Fornication, and Inceſt. There was fome "doubt concerning 
Baſtardy, becauſe it trenched far into the title of inheritance, 
and fo they attained that ſab modo, as afterward will appear 
The Laws of Alfred and Edward the elder allowed them the 
cogniſance- of Inceſt; although nevertheleſs the civil Magi- 
ſtrate xetained alſo the cogni{atice'thereof, fo far as concerned 
the penalty of the temporat Law. Adultery and Fornication 
they held without control 3 yet in the ſame manner as the 
former; for the civil Magiftrate had cogniſance thereof , fo 
far as touched the temporal penalty: And to._'give them as 
much as; can be allowed, it*s probable that 'in all. or moſt of 
the caſes foregoing they had the honour to adviſe in determi- 
ning of the crime, and declaring the Law, or defining the 
matter 3 for in thoſe ignorant 'timcs ie could not. be expected 
from any other. PE TO ne bi 
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* But how the cogniſance of Tythes crept under their wing, Tytbes. 
might. be much more wondred at, for that it was originally 

from: the grant of the people 3 nor can a better ground be 
found by me than this,that it was a matter of Jate original ; 

for till the Seventh Century the times were troubleſome, and 

no {etled maintenance. could be, expe&ed for the Miniſtry , 
where men were not in ſome certainty of their daily Bread. 
And as it will hardly be demonſtrated that this title was ever 

in any politive. National Law before the time of Charlemain, 

in whole time by a Synod of Clergy and Laity it was decreed 

that Tythes ſhould be gathered by {clectcd perſons, to pay the 
Biſhops and Presbyters :, So neither can I tind any Saxon Na- gm... 
tional conſtitution to ſettle this duty, till Alfred's time, al- cap. q, © 
though the Church-men had themas a voluntary gift ( fo far An- 785. | 
as touched the qzota pars ) for the ſpace of well nigh a hun- — epiſt, 
dred years before. But A4ifred made a National Law under a as errand 
penalty to inforce this duty, which 'the Canon could not 

wring from the Saxons, how dreadful ſoever- the cenſure Concil. Brit. 
proved. And by this means the Church'had their remedy by Þ- 277: 
Eccleſiaſtical cenſure for the matter in fact, and alſo the civil 
. Magiſtrate the cogniſance in point of right, albeit future times 
0 introduced a change hercin- 
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N CHAP XV, 

» LA brief Cenſure of the Saxon Prelatical Church- 
tf Government. 

; 

E T His that I have ſaid might at the firſt view ſeem to repre- 
_ ſent a curious firucture of Church-policy , which might 
of have put a period to time it ſelf ; but ( to ſpeak ſine ira & jtu- 


dio ) the height was too great: conſidering; the foundation, and 
therefore ever weak, and in need of props. The foundation 
wasneither on the-Rock, nor on good ground, but by a Ginn 
{(crewed to. the Roman Conliltory, or like a Caſtle in the Air 
hanging upon a pin of favour of Kings and great men. At the 
tixſt they thought belt to temporiſe,and to hold both theſe their 
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ſtrings to thetr bow : but feeling themſelves' ſomewhat under. 
propped by the conſciences-of the ignorant people, they ſooy 
grew wondrous brave, even to the jealovfie of Princes z- which 
alfo was known ſo notorioufly, that the pubilck Synody 


rang, that the Prelates Ioved not Princes, but emulated them, 
and envied their greatneſs, and purſued them with detraction; 
And it the Cloth may be judged by the Liſt that one example 


of Wilfrid Archbiſhop of York will (peak much. He was once 
ſo humble minded as he would always' goon foot to Preach 
the Word 3 but by that time he was warm in his Archbiſhops 


Robes, he was ſerved in Veſfels of Gold-and Silver, and with 


Troops of followers, in ſuch Gallantry as his Pomp- was'en« 
vied of the Queen. A ſtrange growth of Prelacy in ſo-ſmalla 
ſpace as Eighty years, and inthe middeſt of ſtormy times, ſuch 
as then afflicted this poor Countrey : But this is not all, for 
never doth pride lead the way, but ſome other baſe vice fol- 
lows. I will not mevtion- the lives of the - Monks; Nuns-and 
other Clerks 3* Malmrbury ſpeaks ſufficiently of their Luxury, 
Drunkenneſs, Quarrelling and Fighting : Others witneſs there- 
to, and tell us that the-Clergy ſeldom read the Scripture, and 
did never. Preach ; and were ſo groſſely ignorant, that 4ifred 
the King being a diligent Tranſlator of Latine Writers into 
the Saxon Tongue, rendretiy this reaſon, becauſe they would 
be very uſeful to ſome of his Biſhops that underſtood: not the 
Latine Tongue. Nor were the Presbyters of another die. 
far that King bewailing their ignorance, in his Letter to. JWol- 
fegus, faith; that thoſe which were de gradu ſpirituali were 
came to that condition that few of them on this fide Humber 
could underltand their common prayers, or tranſlate them into 
Saxon and fo few, as I do not '( faith he )- remember one on 
this ſide the Thames when TI began to reign. And the Synod 
that. ſhould: have falved all, covers the fore with this Canoni- 
cal-plaiſter-, that thoſe of the Clergy that could not ſay Do+ 
mine miſerere- irr Latine, ſhould" inſtead thereof ſay, Lord have 
mercy #pon usirr Engliſh. It 'was therefore a vain thing for 
the Clergy to-reft upon their works, or title of- Divine right 3 
Fheir great Pomp., Sacred- places, and favour of Kings com- 
mended. them tothe Adminittratian , or rather- Adoration of 
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ignorant people, and the favour of the Roman chair unto the 
regard of Kings 3 who maintained their* intereſt with the 
Conclave on the one lide, and with the people on the other 
fide by thcir means 3- and fo they mutually ſerved one ano- 
ther. It cannot be denied but the Pope and Kings wcre good 
Cards in thoſe days 3 yet had the Prelacy maturely confidercd 
the nature of the S2x9% Government , ſo- much depending 
pon the people, they might have laid a-more fure foundation: 
and attained their ends with much more eaſe and honour. I- 
commend not the baſe way of popularity by principles of- 
flattery 3. but that honourable ſervice of 'truth and vertue which 
fetsup a Throne im- the minds of the vulgar, few of whom 
but have ſome ſparks of- nature- lett unquenched 3 fer though 
reſpe& may chance to meet with greatnels, yet.Reverence.is 
the proper debt to goodneſs, without which we look at: 
reat men. as Comets whole influence works miſchief, and- 
whoſe light-ſerves rather to be gazed- upon , than for dirc- 
Gtion. 

The: foundation thus unhappily laid*, the progreſs of the 
building was: no leſs irregular in regard of their ends that- 
they aimed at: For firſt; chey- admitred the Laity into their 
Synods.; who were not {o dull bat could eſpie their ambition, 
nor ſo baſe ſpirited as tol:ve in ſlavery after conviction : This 
errour was eſpied Iconfc(s, but it was too late; and though 
they reformed it, yet it was after Four hundred years labuur , 
and in.the mean time by the contentions of the Cl-rpy a-- 
mongſt themſclves, Kings had fhirit Icarned ſo much of their 
Supremacy , and the Laity ſo much of their Itherty< as they 
began to plead with the Clergy , and had brought the matt-r 
toiflue, before the Synod could rid themſclves of thcle Lay- 
peRators, or rather Overſcers-of thcir ways and actions, A. 
ſecond errour, was the yoking of the Bithops power under that 
of the Synods. For they had-lictle or.no power by the Canon 
that was not under their controle , neither in admithon or 
deprivation of- Presbyters or others, determining of any cauſe... 
nor paſſing ſeatence of excommunication : and rais coull not - 
but much hinder the hatiy growth of Antichritt's power in 
this Ringdom 3 nor.could it ever becompleated 15 long a5-the 
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Synods had the chick power. Nevertheleſs the inthralled 
ſpirits of the Clergy, and terror of the Papal thunderbolt, in 
continuance of time ſurmounted this dithculty, and Synods 
became ſo tame and caflily led, as it there had been but one 
Devil torule amongſt them all. For it any quick eye, or active 
ſpirit did but begin to peepor ſtir, the Legate e latere ſoon re- 
duced him into rank, and kept all in awe with a Sub panacf 
unknown danger. A third errour, was the allowing of pe- 
culiars and exemptions of Religious Houſes from ordinary 
juriſdiction 3 and this was an erropr in the firſt concoQion , a 
block in the way of Prelacy, and a clog to keep it down. 
This errour was ſoon felt, and was occalion of much mutiny 
in the body Ecclelialtical : but exceeding profitable for Rome, 
not only in point of Revenue by the multitude of appeals, 
but cſpecially in maintaining a party for the Roman See, in 
caſe the Prelacy of England ſhould ſtumble at the Supremacy 
of Rome. Otherwile it ſeemed like a Wen upon the body, 
rather than any Homogene Member, and without which cer- 
t:iinly the Engliſh Prelacy had thriven much better , and the 
Roman chair much worſe. In all which regards I muſt con- 
clude that the Prelatical Government in England was as yet 
like a young Bear not fully licked, but left tobe made compleat 
by time and obſervation. 


em 


CHAP XII. 


Of the Saxons Common-weal , and the Government 


thereof 3 and fir$t of the King. 


Aving already treated of the Saxo# Church, in orderl 

am now come to the Republick, which in all probability 
will be expected to be ſuitable to their original in Germany, 
whereunto having relation, I ſhall firſt fall upon the perſons 
and degrees abſtraCtively, then in their Aſſemblies, and laſtly of 
their Laws and caſtoms. The Saxons in their firſt ſtate in 
Germany were diftributed into four Claſſes, viz. the Nobles; 
the free-men, :t1e manumitted perſons, and the bond-men. 
Under | 
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Underthe Nobility, and from them, aroſe one that was called 
a King, of whom TI ſhall ſpeak a part : the two laſt differed 
only in the bare liberty of their perſons, and therefore may 
be comprehended under one head, as they were in their ori> 
nk ginal. - 
: A King amongſt the Saxons in probability was anciently a 

Commander in the held, an Officer pro tempore, and no nece(- 

ſary Member in the conſtitution of their ſtate 3 for in time of 

- peace, when the Common-wealth was it ſelf, the executive 
power of the Law reſted much in the Nobility : but in times 
of War, and in publick diſtractions they choſe a General, and _ 

- all {ware Obedience unto him during the War 3 it being tini- V1okum geſt; 
ſhed, the General laid down his Command, and every one ***9*+ 11d. 7: 
lived £quo jure propria contentas poteſtate. But in their tranſini- 
gration into Brizazn, the continuance of the War cauſing, the 
continual uſe of the General, made that Place or Office to ſettle 
and ſwell into the condition of a King; and ſo he that was 
formerly Dux became Rex, there being no more difference in 
the nature of their places than in the ſenſe of the words; the 
one {ignitying to lead, the other to govern 3 ſo as he that for- 
merly was a ſervant ' for the occation, afterwards became a 
fervant'tor lite, yet clothed with Maſjelty, like ſome bitter Pill 
covered with Gold, ty make the ſervice better taſted. Nor 
was the place more delirable, if duly conlidered. For tirſt, his 
Title relted upon the good opinion of the Free-men 3 and it 
ſeemeth to be one of the beſt Gems of the Crown. for that he 
was thereby declared to be molt worthy of the: love and fer- 
yice of the pzople. Yet was the ground of their Election fo 
uncertain, as a man might imagine tht ſometimes there ap- 
peared more of the will than of the judgmeat in itz that it 
might be ſaid to bz the more free, for they neither excluded 

ty B women nor children further than preſent occahons lead them, 

Y W The Weli-Saxors depoled Sebrrg their Queen, becaule they dr. Weltm, - 

of would not fight under a woman 3 but the Mercians obeyed _x3-0.5 1M 

Hifeed their Queen, andunder her fought valiantly with good an g12,c19. 
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by: {ucce(s againli the Danes , imitating the cuſtom of the Sz- Tacir. 
Ma, tones Or Norwegians in Germany, 23S they might borrow It Crag: us, 
wh from tne Lacedemonians. A Cultom it was ſo much the 


More. 


amore honourable, by how. much it demonſtrateth freedome, 
'and that-the worth of -the people reſted not ſo much in the 
«head, as it's diffuſed through the whole body. And it ſeemeth 
-to run in the blood of an Ergliþ-man, even to this day, to 
be as brave under. a fingle Queen, as under the moſt valiant # x 
King, if not much more : and fill to firive to be as famous for # 7 
the - defence - of Majelty -wherever - they ſet it, as the Briton G6 
were of old : Norwere they diftcrent in their reſpe& of ageſW I: 
-from that of the Sex 3 for though after the death of Edmond WM mn 
Edwin or Eagar were to have ſucceeded in the-Crown by the fe 
right of deſcent, yet-the States would not admit them, be be 
.caufe they were Minors 3 - but the Mercians admitted Kenelme aif8l 01 
child of Seven years old to be their King. They likewiſe ex-M th 
cluded not Baſtards till the Clergy intexpoſed for they having w 
wound them{felves into the Councils of the Kingdom, proW an 
cured a conltitution to back them in the EleQion of King (at 
Legitime, .&'c. Let the Kings be legally choſen by Prieſts and th 
Elders, and not ſuch as as are begotten by Adultery or Inceſt: ci; 
W hich conſtitution was made in a Legatine Council, and con th 
. 8 Ermed by great Offa : The rule of their Election was the ſame ſo! 
with that in Germany, viz. to Elect the chicteſt out of the or 
chiefeſt family, that is, the chieteſt for worth, not by deſcent W th: 
yet the honour they bare to their brave Kings who had deſerved of 
well, made ſome to honour their poſterity, and to chuſe theillth 
eldeſt after their deceaſe, and ſo in time Crowns were taken uM /e/ 
by cuſtom, and Election oftentimes ſubſequent was accountedſWar, 
but a ceremony, unleſs the people will diſpute the point. bis 
Secondly, this Election was qualified under a ſtipulation off an: 
covenant , wherein both Prince and people were mutuallWMf#+ 
bound each to-other 3 the people to defend their King, whidWSa: 
Tacitus. the Hiſtorian faith was precipuum Sacramentum; and the PrincWty, 
to the people to be no other than the influence of the LawWbei 
;Concil- Bric, ſutable to that ſaying of Atheljtan the Saxon King, ſeeingil we 
p. 397+ according to your Law allow you what is yours, do you {of Ge 
w-ti me 5 as if the Law were the ſole umpire between King (1 
and people, ard unto which not only the people, but alſo thi m: 
King muſt ſubmic. The like whereunto Tra the great Saxu de 
. L\-1oz.Lamb, .King alſo, no great man, faith he, nor any other in:the whol 
King 
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Kingdom may aboliſh the written Laws. Kings furthermore 
bound themſelves ( at their entrance into the Throne ) here- 
unto by an Oath as it's noted of Canums, unto whom after — - 
Aitheldred was dead, the Biſhops, Abbats, Dukes, and other x ht cap. I, 
Nobles came and Ele&ed him to be their King, and ſware © ** 
© Fealty unto him 3 and he again ſware to them that Secundum iu 
Deum &- ſecundum ſeculum, &c, viz. according to the Laws of Ay, 1016. 
God and of the Nation he would be a faithful Lord to them. 
It's probable I grant that the precipuum Sacramentum formerly 
mentioned was in the firſt nature more perſonal for the de- 
fence of the perſon of their leader whiles he was their Captain: 
becauſe it much concerned the good of the Army, and with- 
out whom all muſt ſcatter, and bring allto ruinez and this 
the wordsof the Hiſtorian do evidence, But the ſafety of the 
whole people depended not on him after the War was done , 
and therefore the oath tied them not any further; nor did the 
ſafety of the people afterwards, when as the Saxons entred 
this Land,ſo abſolutely reſtupon the perſon of the King, eſpe- 
cially if he proved unfit to manage the work : and therefore 
the fealty that the people ſware to their King, was not ſo ab- 
ſolutely determined upon their perfons, otherwiſe thaw in 
order to the publick weal, as may appear from the Laws of 
the Confeſſor ,” who was within Thirty years after the Reign 
M of #thelftan, formerly mentioned 3 The words in Engliſh run 
will thus : All the people in their Folkmote ſhall confederate them- 
elves as ſworn Brethren , to defend the Kingdom again|t ſtrangers 
and Enemies, together with their Lord the King, and to preſerve 
bs Lands and Honours together with bim with all fuithfuln eſs, 
and that within and without the Kingd»m of Britain they will be 
aithfu} to bim as to their Lord and King. Soas *tis evident the 
Saxon: fealty to their King was ſubſervient to the publick ſafe- 
inM{ty,and the publick ſafety is neceſſarily dependant upon the li- 
berty of the Laws. Nor was it to be expected that the Saxuns 
would cndure a King above this pitch. For thoſe parts of 
Germany ( whence they came.) that had the Regiment of Kings 
(which theſe Fad not ) yet uſed they their Kings -in no other 
manner than as ſervants of State in ſending them as Embaſſa- Tacitus. 
dors and Captains, as if they claimed more intereſt in him 
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than he in them: and the Hiſtorian faith expreſly, that a: 
mongſt thoſe people in Germany that had Kings, their Kingy 
had a defined power, and were not ſupra libertatem, Ang 


this Maxim of State became afterwards priviledged by Sanctu. 
ary : for by the growth of Antichriſt, not only the Clergy, hs 
bat even their Tenants and Retainers were exempt from reach # 
ot Kings,and cven by their own conccilion allowed of a Law ® 


that cut the throat of their indeftined prerogative viz. That 
it the King defend not his people, and eſpecially Church-men 
from injury , nec nomen Regis 14 £0 conſtabit , verum nomen 
Regis perdit, Which Law however it might paſs for currant 
Divinity in thoſe days, yet it's ſtrange it ſhould get into a 
publick a& of State. Nor was this a dead word, for the peo- 
ple had formerly a trick of depoling their Kings ( when they 
ſaw him peep above the ordinary reach J) and this was an eafie 
work for them to do, where ever ncighbouring Princes of their 
own Nation watchcd for the windfals of Crowns: This rnade 
the Monarchical Crown in this Land tb walk circuit into all 
parts of the Countrey to find heads fit to wear it felt, until the 
Norman times. | | 

Thirdly, the Saxons had ſo hammered their Kings in thets 
El-&ions, and made them ſo properly their own,-as they claim 
ed an intcreſt not only in the perſon of their Kings, bat 
alfo' in their Eftates, ſo asin ſome refpects they were ſcarcely 
ſui juris, For King Baldred had given the Mannor of Maling 
in Suſſex to Chriſtchurch in Canterbury, and becauſe the Lords 
conſented not thereto, it was revoked, and King Egbert after- 
wards made a new grant by advice of the Lords. which ſhews 
that the Demeſnes of the Crown were holden ſacred, and- not 
tobe diſpoſed of to any other uſe , though: pious , without 
the conſent of the Lords: and herewith concur -all the 
Saxon infeodations, atteſted and” confirmed by Biſhops , Ab- 
ws Dukes, and others of the Nobility under their ſeveral 

ands, | LO ro Ls LE 

Nevertheleſs Kings were not then like unto plumed Eagles 
expoſed to the charity of the Fowls for food, but had a Royal 
maintenance ſuitable to their Majeſty 3 their power was dour 
ble, one as a Captain, an otherasa King 3 the firſt was firſt, and 
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nds way for. 'the ſecond 3 as Captain, their POWer © was to 
lead the Army, puniſh according to Demerits, and according 

to Laws 3 and reward according to Diſcretion. As Captain, 

they had by antient cuſtom the ſpoil left to their ordering 

by permiſſion of the Army, Exignat Principis lueralitate imum Yacimus, 
Belatorem equum, illam cruentam & vitiricem frameam, and 
they were not wont in fuch caſes to be cloſe handcd ( per bella 
raptis munificentie materia ) the ſpoils in thele walted parts 
ot Germany bring little other than Horles and Arms. But 
after they came into Britain, the change of ſoil made them 
more fat 3 Horſes and Arms were turned into Towns , 
Houſes, Lands, and Cattel 3 and theſe were diltributcd as ſpoils 
amongſt the Saxon Souldiers by their Generals, and this re- 
doundcd to the maintenance of the State and port of the great 
men, who were wont to be honoured #04 ſtipendiis ſed mune- 
ribus , and the pcople uſed wltro & viritim conferre priacipibus 
vel armentorum vel frugum aliquids, but now upon the diltribu- 
tion of. conquered Towns, Houſes, Lands, and Cattel in Bri. 
2471 a yearly product of Viduals or other ſervice was reſerved 
and allowed to the Saxon Kings by the people, as the people 
allowed to Foſpa his Land, Foſ: 19. 46. So as they needed no 
longer the tormer courſe of Offerings, but had cnough to 
maintain their Royal port, and great ſupcrtluity of Demcſnes 
belides3 as their charity-to the Church-men does ſufficiently 
evidence : and by this means all the Lands in Exglaud became 
mediately or immediately holden of the Crown, and a ſctled 
maintenance annexed to the ſame belides the caſual protits 
upon emergencies, or perquilites of Fellons or Fugitives goods, 
mines of Gold and Silver, treaſurc trove, mul&ts for oftences, 
and other priviledges, which being originally in the Kings Miror.10c.-c8 
were by them grantcd, and made Royalties irfthe hands of © £4%c4P+ 4 
YWbjects as at this day. 

To the increaſe of Majeſty and maintenance there was an 

xcels of power, not to make, diſpcaſe with, 'or alter Laws. 

but to, execute and act the Laws eſtabliſhed : and. again!t this 

power there was no riling up ſolong, as it \ike an untethereg 

Arrow gadded not at random. It's truc the Church-men or 

Prelates checked them often, but could never give them the 
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mate. For peace ſake Kings many times yielded much ; yet 
would no King of Saxox principles allow of any Canon that 
extolled the Clergie's Authority above that of Kings: and 


though the placing and diſplacing of Biſhops ſeemed to be all 
Ecclchaftical work, yet would not the Kings altogether con- 
nive: as the examples of Ina in placing a Biſhop in Wels, | 


Offa in making two Provinces of one, Cenulphws in reſtoring 
Polydornes, Edfrid in depoling Wilfrid, and Edward the Con- 
feflor in making Robert Norman Archbithop of Canterbury may 
induce into opinion 3 and for their own ſafety ſake the Prelats 
thought it wiſdom for them fometimes to ſtoop to that power 
that at other times they muſt be beholding to and there. 
fore though in Synodical diſputes they would hold with the 
Canon, yet in matters of action would ſuit with the occaſi- 
on, and thereby taught Princes to account of Canons but as 
Notions 3 and politickly to put the honour of Commiſſioners 
upon theſe men : thus the current of both powers paſſing in 
one chanel made the people drink double Beer at once; the 
turns both of Pope and King were competently (ſerved, and 
theſe men had the honour of the two-handed Sword 3 and 
all ſecmed compoſed into a fair compromiſe. But the Pope- 
dom finding its Authority becalmed indured this but as a bur- 
den, till Pope Nzcholas the ſeconds time, who by the like trick 
commended all to the Crown. as from the Papal Benedi@ion. 
For Edward the Confeſſor upon his foundation of the Abby 
of Weſtminſter ſent to the Pope for his allowance, and confir- 
mation of what he had done, or was to do and to make way 
for the more fayour ſent preſents, and a conhrmation of Rome- 
ſect : The Pope was ſo inflamed with ſuch an abundant mea- 
ſure of bleſſing, as he not only granted the Kings deſire, but 
alſo diſcharged that Abbey trom ordinary juriſdiction, made it 
a peculiar ſubject only to the Kings vilitat on, and concluded 
his Bull with this horn. Vobis vero & poſteris veſtris regibus 
committimus advocationem & tuitionem ejuſdem loci & omnium 
totins Anglie Ecclefiarum,& vice noſtra,cum concilio Epiſcoporum 
& Abbatum conſtituatis nbique que juita ſuut, How the King 
took the concluſion 1 tind not. but he could never make better 
uſe than by way of cſoppel, unleſs he meaned to ſacrifice his 
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+8 own right as a thank-offering to a ſhadow , which I find not 
© that he or his next ſucceſſors ever did : but as touching the 
Laity , Hiſtories do not touch upon any conceit of with- 
1 ® drawing Monarchical power. It's true Kings had their exceſ- 
.® ſes, yet all was amended either by the body of the people, 
> when they pleaſed to examine the matter, or by the Princes 


| = fair complyance when complaint was made, and ſo the Law 
= was ſaved. And thus upon all the premiſes I ſhall conclude; 
18 2 Saxon King was no other than a primum mobile (ct in a regu- 
+ Jar motion, by Laws eltablithed by the whole body of the 
© Kingdom. 

: C-H.A 3. AVI 

15 ; 


Of the Saxon Nobility. 


He antient Saxon Nobility in Germany were the chicfeſt 
in ation both-in War, and in Peace. That rank of men 
was contiued by Three means, viz. by Birth or Blood, by 
valour, and by wiſdom : the firſt was rather at the firit a 
ſtem arifing-out of the firſt two, then a different degrec or 
kind : for Noble blood was at the firſt innobled by brave 
actions, afterward continued in their honour to their poſterity, 
till by as baſe courſes it was loſt, as it was gained by worthy 


action conſiſted either in matters of War or of Peace. Thoſe 
of Peace aroſe principally from wiſdom, which being gained 


Aldermanni or elder men. The Nobility of War aroſe ſome- 
what from valour or courage with wiſdom, but more from good 
lucceſs 3 for many brave and fortunate Commanders have not 
been very daring, and the braveſt ſpirits though wilſez have not 
been ever honoured with good ſucceſs 3 theſe were called 
Heretochii, Nevertheleſs all theſe names or ticles were uſed 
promiſcuouſly in toll'owing times, and all called Nobzles ; but 


Atchievements 3 theſe were called Aaelingi. The Nobility of 


for the mot part by much experience, were therefore called 


both that and Duces,\Satrape, and Comites were all of the Ko- 
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man Dialc&, as the former were of the Saxox. Time alſy 
brought others into this Honourable band, viz. The great Y 
Officers of the Kings houthold , and rheir atteſts are found 


amonglt the Kings Charters, among(: the Nobles 3 And that Þ x 
much advanced the price of Kings 3 for he that is worthy tg * L 
be not only Lord above Nobles, but Malter of fome, may by a 7 - 
's. ; > wh FF! 
little curtclic prevail over all. This fiarry Heaven had ſeveral "1 
Orbes : ſome {ſo high z as in common cltecem they were next the h 
Imperial Heaven, having a tin&ure of Royal blood, and at © 
the next door tothe Throne 3 Others, though not of fo cleax ny 
light, had neverthcleſs no leſs powerful influence upon the ... 


people, but rather more, by how much . more nigher to them. W x; 
T heir power in matters of peace or government of the Com» 
mon-weal was excrcifcd cither collectively. or apart and (eve: 
ra'ly. In their mectings they ordered the ſmaller emergencies 
ot the publick in convocating and dirccting the people. Dei. 
minoribus rebus conſultant principes. Theſe mincra are (uch ail — 
are {ubſ{crvient to the majora and pro hic & nunc require fud-M. 
den ordcr touching any particular part or member of the 
Common-wealth. At other timcs they viſited their ſeveral 
T crritorics or circuits, hearing and determining matters of 
Controvcriic, and exccuting Judgment according to the khown 
Laws. Principes jura per pagos vicaſque reddunt. Y et they 
had comites of the Countrey joyned with them 3 whereoll 
afterward. This was their courle in German Saxony but in 

England the new ſtem of Kingly power Aariling higher than F 
all the relt ſucked much from them, and kept them under: Wl ,x 
tor the judiciary power was in time drawn up into the Regal WM 2 
order , and the Lords executed the ſame as Deputies trom and 


= 


undcr him, deligned thereto by Writs and -Commithons, as i 
it's more particularly noted of King Alfred. _ The Lords thus W , 
lefſencd in their judiciary power, carried the leſs Authority in j 
their Votes and Conſultations, The King was a perpetual - 
Moderator in that work, and it was no ſmall advantage he had I ; 
thereby to {way the Votes. Men that are advanced, if they i 
have any cxcellency, ſoon gain admiration 3 and it's a hard WF. | 
thing for one that hath .yielded his heart to Admiration, to. \ 
kcep it from adoration. This hath mounted up Kings to the top 1 


INOIC 


% 


S AXON 8s. 


——, 


— ——— 


more than their own ambition , and made them undertake 


E what they ought not, becauſe we efteem more highly of thein 
© than weought. I ſpeak not agaigit due, but undue Obedience 3 
* for had the Saxox Lords remembred themſelves, and the true 
” natureof the Authority of their King, they needed not to be 
& amazed at their check, nor to give way to their pallion, as 


they did many times, and adviſed others to do the like. Nor 


| had Kings by degrees become beyond controll and uncapable 
© 5 '© 


to be adviſed. This errour the Lords cf{picd too late, and ſome- 


| times would remember their antient r1ght and power, and did 


take boldneſs to fet a Law upon the exoroitancy of their 
King, as in that caſe of Athelwolf and his Queen amonetr 
others may appear: but that was like ſome enterpriſes that 
owe more to extremity of occalion than to the courage of the 
undertaKer. 

RY 


CH AP. XVII, 
. Of the Freemen amongſt the Saxons. 


T* He next and moſt conliderable degree of all the pcople, 
is that of ' the Freemen called antiently Frilizgi or 

free born, or ſuch as are born free from all yoke of Arbitrary 
power, and from all Law of compulfion other than what is 
made by his voluntary conſent 3 for all free men have Votes in 
the making and executing of the. general Laws of the King- 
dom. ' In the fi t they differed trom the Gauls, of whom 
It's noted, that the Commons are never called to Council, nor 
are much better than ſervants. In the ſecond they differ from 
many free people and are a degree more excellent being ad- 
joyned to the Lords in judicature , both by advice and power, 
enfiliren & anthovites adſrent , and therefore thoſe that were 
elected” to that work ©: were called Comites ex-plebe, and made 
otic rank of free men for wiſdom ſuperiour to the relt : Ano- 


| ther degree of theſe were beholding to their Riches, and 


were called Cuftodes Pagani an honourable title b:lonping to 
Military ſervice 3 and theſe were ſuch as had obtained an eltate 
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of ſuch value as that their ordinary Arms were a Helmet, x 
Coat of Mail, and a guilt Sword: The reſtof the free mer 


were contented with the name of Ceorles or Pagani, viz, 
Lural clowns, who nevertheleſs were the moſt conliderahls 
party both in War and Peace: and had as ſure a title to ther 
own liberties, as the Crſtodes pagant , or the Countrey Gentle 
men had. 


CHAP AXIX. 
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Of the Villanies amongit the Saxons. 


T He moſt inferiour rank amongſt the Saxons were tho; 
that of latter times were called Villains 3 But thok 
alſo antiently divided into two degrees, the chicter of whid 
were called Free-lazzi, Theſe were ſuch as had been ſlave 
but had purchaſed their freedom by deſert; and though thi 
had eſcaped the depth of bondage » yet attained they nott; 
the full pitch of free men 3 for the Lord might acquit his om 
title of bondage, but no man could be made free without th 
a&t of the whole body. And therefore the Hiſtorian fait! 
that they are not multum ſupra ſervos, or ſcarce not ſervan 
They are ſeldom of account in any family, never in any Cit 
But in Kingdoms ſometimes advanced above the free men, ye 
above Nobles. Thoſe are now adays amongſt the number and 
rank of ſuch as are called coppy-holders, who have the privk 
ledge of protection from the Laws, but no privitkdg of Vott 
in the making of Laws. 

The moſt inferionr of all were thoſe which were antienth 
called Lazzi or ſlaves 3 thoſe were the dregs of the people,and 
wholly. at the will of their Lord to do any ſervice, or under 
g0 any puniſhment and yet the magnanimity of the Saxons 
was ſuch as they abhorred Tyranny : and it was rarely uſed 
amongſt them, by beating, torture, impriſonment, or othe 
hard uſage, to compel them to ſerve 3 they would rather kill 
them as Encmies 3 and this wrought Reverence in theſe men 
towards their Lords, and maintained a kind of generoſity in 
theu 
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their minds, that they did many brave exploits, and many 
times not only purchaſed their own freedom, but alſo brought 
'firength and honour to -the Kindom. And though the inſo- 
lency of the Danes much quelled this Saxoz Noblenels , yet 
was it revived again by the Confeſſors Laws which ordained 
that the Lords ſhould ſo demean themſelves towards their 
men, that they neither incur guilt againſt God, nor offence 
againſt the King 3 or which is all one, to reſpe& them as Gods 
people and the Kings Subjects; And thus much of the ſeveral 
degrees of men amongſt the Saxons, being the materials of 
their Common-weal; a model whereof in the making, and 
executing of the Laws and manner thereof, now next enſueth. 


a 


CHAP. XX. 


of the grand Council of the Saxons called the Mickle- 
mote. | 


T7 was originally a Council of the Lords and Free men ; 
JK afterwards, when they aſſumed the title of a Kingdom the 
King was a Member thereof, and generally preſident therein, 
but always intended to be preſent , though aQtually and in 
his own perſon by emergent occaſions he may beabſent , and 
ſometimes by diſability of his perſon he be unmeet to Vote or 
be Preſident in ſuch an Aſſembly ; as it wasin the Council ar 
Clano or Cleve in Wiltſhire , when the great caſe between the 
Monks and married Prieſts was concluded; the King was ab- 
ſent, as 'the ſtory ſaith , becauſe of his minority , and yet if 
writers ſay true, he was then in the Sixteenth year of his ape. 


priviledg as formerly, and though it appearcth that the Kings 

had gotten the priviledg of ſummoning the grand meeting in 

his own name, yet it was by advice of the great men, and 

being met their votes were no other in value than as formerly 

torall their Laws were ex conſilio ſapientum, and for ought can 

appear out of antiquity the vote of the meaneli continued as 
K 


good 


Tacitus. 


Malmesb. 


gelt.Reg.11h.2, 


CaP. 9, 
Lib. 5. 


The Lords were alſo nevertheleſs in the ſame condition of **: 918 


—— 


58 


muy 


Ss AXON Ss. 


Tacitus, 


Tacitus, 


good as of the greateſt, arbitrium oft penes plebem. And thus 
the Micklemote or Wittagenamote of the Saxons in England con. 
tinued in the King, Lords, and Free men by the ſpace of One 
hundred and fifty years, and in ſome parts of England nigh 


Two hundred years before ever the Roman Biſhops foot ente. 


red, or the Reman Clergy crept into the Councils of State. Af. 
terwards the Prclates were admitted de bene eſſe, for advice , as 
ſapientes, and continued by allowance > how Canonically ipf 
viderint, for I underſtand it not, eſpecially as the Scripture 
was then expounded, Nemo militans Deo implicet negotiis ſecu- 
laribus : yet if they be allowed ( what in thoſe days they ordi- 
narily took.up )a degree of policy above 'devotion, that knot 
is alſo ſoon untied. I ſay they entered as Saprentes, not as 
Prelati, or Church-governours 3 for then they had holden 
the ſame power in Church-matters agitated in the Wittagenme 
that they had uſurped in their Synods which they held only for 
Church: viſitation, which they could never have, becauſe the 
Sapientes regui had their Votes therein as freely as they. Nor 
could the Prelates by any Law entitle themſelves to ſuch power 
or priviledg, ſo contrary to the priviledg of the Wittagenmore. 
For though .it be true that the Germas Prieſts had a liberty to 
be preſent in theſe' grand Aſſemblies, and to have ſome preſi- 
dency therein, as to command ſilence, &c. Yet it's no. titleto 
theſe, unleſs they: will intereſt themſelves as their Succeſſors, 
to poſſe(s-by. a jay Divinums that jus Diabolicum ( which: thoſe 
Prielis formerly had ) in a way of immediate providence; 
ſomewhat like the poſſeſſion of the mantle of Eliah found by 
Eliſha. They might, I grant, plead the title from Kings; 
but it muſt be granted alſo that Kings as, yet had no more 
power over. the Church than in the Common-wealth. Nox 
conld they have that from the Lords which the Lords never 
had, but was ever accounted amongſt the majors, and of which 
the Wittagenmote had the only cogniſance, as it will appear in 
{gne particulars en{uing- 

_ Unto the King; Loxds, and Clergy muſt be added, as I faid, 
the Ercemen»s to make up the Micklemote compleat and though 
it be true that no monument of ſtory ſpeaks of this grand 
mecting from their being in Germaxy, until after the com 

| ing 
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iag, of Auſtin; yet' when as the Saxoz Hiſtories then find 
them in the fame condition that the German ftory leaves them, 
it's yery probable that in the interval they continued their 
wonted cuſtom , although they had no Learning to leave mo- 
numents thereof. unto the world. And hereot the examples 
are not rare in thoſe; remembrances/ that thoſe ancient ' times 
have left us. For within 1x years after Anſtixs arrival ZErhel- 
bert calls a Common Council tam cleri quam populi. Ina after ©; p... 
him made Laws ſuaſu & inftituto:Epiſcoporum omnium ſenato- ;,6, 


rum & natu majorum ſapientiera.popntt 5 in magna ſervorum Dei L.Sax. Lamb « 


frequentia. ; Alfred, after hinv reformed the former Laws con- © 30'av. to., 
ſulto ſapientum.. After him- A#belftan called a Council; in {9% fo. *2- 
which' was'the Archbiſhop, and with: him the Optimates &  * 
ſapientes frequentiſſimi belides others, whereot 1 ſhall txeat now 
that I.come-to the matters handled in this Court. 
The matters-in agitation in the /Y7ttagenmot' generally were 
all both of publick and private concernment.:: ./Fhat which 
concerned the pablick- were ſuch as regarded removal of: in- 
conveniences, ſuch as are Laws for leagues and affinity with 
other Nations for preventing of War 3 and thus became the Concil. Br: 
Saxons: and: Britons. United, and the »mortal feud between ,, = wm 
thoſe two Nations.:laid atide, ;:and' they made one'; and: the L!. Lamb. 
Saxourand Danes reconciled .bya Covenant agreed unto, and Cantavr.to.z4 
{worn between both Nations. The like 'alfſo may be ſaid of 
their making 'of War of dctence againfi Forrain invaſion. Mat- 
ters of publick and general charge alſo were debated and con- 
cluded in that Aſſembly, as the payment: of; Tithes, it's faid H- Ed: 
they were granted Rege Baronibus & populo,) Such/abſo as con- (md: Cant: 
azrnedithe:Church tor ſo Edwin the King of Nerthwmberlant ' *” 
upon his marriage. with a Chrittian Lady., bcing importuncd to 
renounce his Paganiſm, anſwered he would ſo do, it that his Antiq- Brie 
Queens: Religion ſhould be accounted: more holy and honou- P: 51: | 
table to God by the wiſe men and Princes of his Kingdoms 
Andall the ChnrclyLaws in the Saxony time. werb made: im the 
Miktemate.Manaſieries wete-by their;general confent/idedicated,, >  ©$©;þ 
and their poſſeſſions contirmed. The City of Canterbxary made ©2ncil. Brir. 
the Metropolitane, matters allo of. private regard were there SA 21 T 
prexecded upon, as not only general grievances, but pervcrting 
L 2 on 
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of juſtice in caſe 'of private perſons : as in that Covncil <1. 
led Synodale concilium under Beornulfus the Mercian King | 
queſitum eſt quomodo quis cum juſtitia fit tradiatus , ſeu qutis in. 
juſte ſit ſpoliatus, The name of which Council called Syng. 
dal mindeth: me to intimate that which I have often endeavoy. 
red to find out, but yet.cannot, viz. that: there was any diffe. 
rence between the general Synods and the Wittagenmot , un. 
leſs merely in the firſt occaſion of the ſummons. And it there 
be any credit to be allowed to that book called, The Mirror f 
Fuſtices, it tells us that this grand Aﬀembly is to: conter of the 
Government of Gods people, how they may be kept from ſin, 
live in quiet, and have right done them according to: the Cu+ 
ftoms and Laws 3 and more eſpecially of wrong done by the 
King, Queen, or their children 3 tor that the King may not 
by himſelf or. Juſtices determine cauſes wherein himſelf ig 
aGor 3 and toſum vp all, it ſecineti. a Court: made to. riſe and 
ſtoop according to occaſion. ' 2 , ri3/ 16, 
The manner of debate was concluded by vote; and the ſunt 
taken in the groſle by noife 3 like to the Lacedemonians , who 
determined what was propounded clamore non calculis ; yet 
when the . noiſe was :doubtful. they took the votes feverally, 
The meeting of the Saxons at this Aſſembly in the firſt times 
was certain, viz.at the new and full Moon. But Religion 
changing, other things: changed theſe times to theFeatts of 
Eafter, Pentecoſt, and the Nativity 3 at which times they: uſed 
to preſent themſelves before the King at his Court, for the 
honour of his /perfon, and to conſult and provide for the af- 
fairs.of his Kingdom and at ſuch times Kings ufed'to make 
ſhew of themſelves in: their: greateli pomp, Crowned' with 
their Royal Crown. This Cuftom continued till the times of 
Henry the ſecond, who at Worceſter upon the day of the Nati- 
vity offcred his Crown upon the Altar,.and ſo the Ceremony 
ceaſed... | | 
- This grand Afſembly thus conſtituted was holden ſacred; 
and all themembers, or that had occaſion therein, were under 
the publick faith both in going and coniing, unleſs the party. 
were fur probatus, It a Member were wronged. the delinz 
quent payed: double. damages , and fine to the. King, by a 
Law 
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Law made by Zthelbert above a Thouſand years ago. This 
priviledg of ſafe paſs being thus ancient and fundamental, 
and not by any Law taken away reſteth {till in force.. But how 
far ic belongeth to ſuch as are no Members, and have affairs: 
nevertheleſs depending on that: Court, Iam not able to de- 
ecrmine3z yet it ſcemeth that priviledg out-reacheth members : 
unle{swe ſhould conceit ſo wide, that:the ſtate did ſuppoſe that 
a member might be a notorious and known Thict. 

Laſtly, thisaflembly though it were called the Wittagenmor, 
or the mecting of. wiſe men yet all that-would come might be 
preſentand interpoſe their liking or diſliking of the propoli- 
tion, ſt diſplicuit ſententia fremitu aſpernatur, ſi placuit frameas 
concutinut; and ſome hints I meet with, that this courſe con- 
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tinued here in England, for ſome prelidents run in. magna TE I ty 
ervorum- Dei frequentia, as that of Ina : commune concilium ſe-= , , 


preſence of the great men, alioramque fidelium influita multi- 
tudine, And.it will appear that it continued thus after the: 
Norman timcs:: what power the vulgar: had to controll the 
Vote 'of the wiſe men, I find not fremitu 'aſpernabantur it's 
faid, and probably it was a touch of the rudencſs of thoſe: 
ines; for. it was not fromany poſitive Law of the Nation, 
but a fundamental Law in nature that wiſe men ſhould make 
Laws :.and that the ſupream judicature ſhould relt in the 
Fittagenmot ,, was never an. honour. beltowed upon it by the- 
axons, but.an endowment from the. light of reaſon, which 
an never be taken away from them by that headleſs conceit: 
rovoco ad populum, but that body mult be as monſtrous as the 
Anthropophagi whoſe heads are too nigh their belly to-be wiſc- 
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niorum & populorum totins regni; another Council by him hol- Copcil. Brit. 
den.. .The Council of Wzzton, An. 855; is ſaid tobe inthe 
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Of the Council of Lords. 

TL in the: firſt condition was a meeting only of the Lord 

for dirc&ion in emergent caſes, concerning the goven 
ment and good of the Common-weal 3 and for the promoting. 0 

of adminiliration of juſtice : theſe the Hiſtorian calls Minorg 

bccauſe they were to ſerve only the preſent paſſions of State. 

Afterwards when' they had gotten a King into their numba#. 
they had ſo much the more work as might concern due ce / 
reſpondency between him and the people, and of themſclf m 
towards both, This work was not ſmall, eſpecially in tho & 
times of the growth of Kings, but much greater by the Wl 
ceſs of Prelates into their number, with 'whonr came aloof tt 
glut of Church affairs, that continually increaſed accordinl ce: 
as the Prelates ambition ſwelled, ſo as this Council might ſcam 
to rule the Church alone in thoſe days 3 when as few motioWh 
that any way concerned Church-men, but were reſolved iniMo!: 
the Prelatical cogniſancez as the mixora Eccleſie + and thus uſb! 


der the colour of the mnora Eccleſie, and the minora Reipublit 
this mixt Council of Lords came by degrees to intermedd 
too far in the mgnalia Regni... For by this means the we 
{ſhipping of Images, and the Maſſe was obtruded upon tl 
Saxons by the Roman Biſhop and- his Legate, and the Ard 
biſhop of Canterbury; and decreed that no Temporal or Li 
perſon ſhall poſſeſs any Eccleſiaſtical poſſeſſions. That ele@ 
ons of. Eccleliaſtical perſons and officers ſhall be by Biſhop 
That the poſſeſſions of Church-men ſhall be free from all 
ſervice and Taxes. And in one ſum they did any thing t 
bound not the whole body of the Free men. In which ba 
theſe Lords reflected more upon the office, and Ic(s upon thi 
perſon , and not at all upon their private intereſt, they doubt 
leſs had been a bleling to their generations, and a Golde! 
Scepter in the hand of a Righteous King 3 but contrari 
miſting their way they became a Sword in the Kings han 
againl 
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againſ the SubjeQts, a ſnare to the Kingdom, and had not the 
IWittagenumot in their meeting allayed thoſe diſtempers, the 
Saxoun Government had been little other than a Common- 


weal reverſed. 
d CH A P. XXII. 
; of the manuer of the Saxons Government in time of 
Wat. 


A S the condition of States or Kingdoms are diverſly con- 

fidered in War and Peace, fo alſo muſt their Govern- 

ment be: for however War in it felt be but a feaveriſh di- 
ſtemper in a Common=-weal, yet in ſome caſes it is as nece(- 

ſary as a kindly ague in due ſeaſon is for the preſervation of 

the body,which many times takes diſtemper rather from the 
exccllency of its. conftitution than from the abundance of hu- 

mours. Nor did the temper of the Saxo» Common-weal ever 

{hine more than in War, whiles it ſeta Law upon that which 
ordinarily is maſter of all mif-rule and confulion, and fo fought 

by rule rather than by paſhon. Their chict in the firſt times 

was choſen by the Freemen in the field, cither at the 1ittagen= yachts, 
mot or the Folkyoz, according to the extent .of his command, L.Ed. cap. 35. 
being carried upon a ſheild born upon their ſhoulders like as 

now Knights of the ſhire are. This Emblem they entertained 

him with, to declare their truſt in him, and the work that 

was expected from him. His; firſt Title was Heretock, after- 

wards he was called Duke or Dxx. the latter whereof turned 

to a bare Title in the concluſion; but the former maintained 

its own honour, ſo long as the name laſted. After his clecion 

all {ware to be at his Order, and not to forſake him : this was a +, Jl 
trick of imbaſed times ſor though the Lacedemonian Law © 
AF was poſitive, that none ſhould flic or break his rank, but get the 

victory or dye, yet were they neither bound by . Oath or penal- 

ty: ſhame in thoſe times being accompted worſe than death by 

thoſe brave minds. But times growing more old grew alſo 

hand more baſc-ſpirited, and could not be. ( drawn into the held ) $ 
gain holden. 
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Ll.Sax. Lamb. 
Cantab. 10, 


Concil. Brit, 


P- 528. 
Ants 1CC9. 


Tacitus, 


Ll.Ed. caps; s. 


Ll. Canur. 
Cap. 58. 


holden in rank by Oathes or honour 3 and this occaſiong 


that Law of In the Saxon King that in ſuch caſe a Countr 

Gentleman ſhould be tined One hundred and twenty thilling 
if he were landed, but it otherwiſe, Sixty ſhillings, and th 
Yeoman Thirty ſhillings, and afterwards the penalty was in. 
creaſed to the forfeiture of all the eſtate of the delinquent, I 
their Wars they went forth by bodies colleEtively as they wer 
united by the law of pledges 3 this made them tick cloſe to- 
gether forthe honour of their families and friends, and rene 
red their encounters mortal, and to the worſted party commor 
ly fatal : for once beaten in the field they could hardly recoye 
either by rallying or gathering anew Army. Probable itz 
that.the Lords might have their villains to follow them in th 
Battail, but the ſtrength conliſted of the Freemen 3 and thoup 
many were bound by tenure to follow their-Lords to the Wan 
and many were Voluntiers, yet it ſecms all were bound upt 
call under perilof fine, and were bound to keep Arms for tf 
preſervation of the Kingdom, their Lords, and their 01 
perſons, and theſe they might neither pawn nor ſell, but lea 
them to deſcend.to their heirs, and in default of them to thei 
Lord, and in default of him to their chief pledg, and for wa 
of ſuch to the Ring. They muſtered their Arms once eve 
year both in Towns and Hundreds, viz , the morrow afte 
Candlemas , and ſuch whoſe bodies were unfit for ſervice wet 
to find ſufficient men for ſervice in their ſtead. They wett 
ſtri& in their Diſcipline, if they followed their rule which v 

made not by the arbitry of the General, but by Parliamer 

Theſe amongſt other ſcattered principles concerning Sea-aftai 

may {ſerve to Jet us know that the Law-Martial, and that of tht 
Seca were branches of the Potitive Laws -of the Kingdon 
ſetled by the general Vote in the Wittagenmot, and not leftto 
the will of a lawleſs General or Commander 3 ſo tender and 
uniform were thoſe times both in their Laws and Liberties. 
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CHAP XXIII. 


of the government of the Saxon Kingdom in thmes of 
peace 5 and firſt of the diviſion of the Kingdom into 
Shires, and their Officers. 


F the Saxon government was regular in time of war, kow 
much rather in time of peace ? All great works are done 
ith by parcels and degrees, and it was the Saxons ancient way 
in Germany, to divide their Territory into ſeveral circuits or 
circles, and to aſſign to cach their ſeveral Magiſtrates, all of 
them ruled by one Law 3 like one ſoul working in ſeveral mem- 
bers to one common good. Thus they did here in Exgland, 
having found the Land already divided into ſeyeral parts called 
Comitatus or Counties, from the word Comes, that ſignifies a 
.Companion 3 and the Counties thence called are nothing but 
ſocieties or aſſociations in publick charge and ſervice. But the 
Saxon word is ſhire or ſhare, that is a portion or precin& of w. 
ground belonging to this or that perſon, or great Town, and 
bearing the name of that perſon or Town 3 and fometimes of 
the ſcituation of the pcople, as North or South tolk, Ealt or 
South Sex or Saxons. This diviſion by the names ſeems to be 
of Saxon origina), and though by the teſtimony of Ingulfis and 
other Writers, it might ſecm to be done by Alfred. yet it will 
appear to be more ancient, it the Reader mind the grant of 
Peter-pence made by King Offa, wherein is recorded the ſevc= 
ral Dioceſſes and Shires, out of which that grant was made un- 
der the very ſame names that they own at this day: and that 
was more ancient than Alfreds time by the ſpace of $0. 
by YEArs, 

Each of theſe Shires or Counties had their two chief Gover- 
nours for diſtributive juſtice 3 of theſe the Sheriff was more 
ancient and worthy Othcer, being the Licutenant, and aided Sheriffs, 
by the power of the County in certain caſes : for his Com- 

147, Tthon extended not to leavy war, but to maintain Juſtice in 
| | "His 


that 


Seld.Tir.Hcn, 


M, Weſtm. 
An. 754e 


SAXONS 


that County, and within the ſame; and in this work he wag 
partly minilterial, and partly judicial: in the one he was the 
Kings Servant to execute his Writs 3 in the other he regulated 

Ll.Edw.c.3; the Courts of juſtice under his Survey. He was choſen in the 
County Court called the Folkmote, by the Votes of the Free. 
holders, and as the King himſelf, and the Heretock were inti. 
taled to their honour by the peoples favour. 

CILONeYS The Coroner, though in original later, was nevertheleſs ve. 
ry ancient ; he was the more Servant or Officer to the King, of 
the two. His work was to enquire upon view of Man-ſlaugh. 
ter, and by Indictment of all Felonics as done contra coronam 

Miror. cap. 1- which formerly were only coztra pacem, and triable only by 

Set. 13. appcal. And alſo he was to inquire of all eſcheates and fortej- 

tures, and them to ſeize. He was alfo to receive appeals of Fe- 

lonies, and to keep the rolls of the Crown pleas within the 

County. Its evident he was an Officer in Aifreds time 3 for 

that King put a Judg to death for ſentencing one to ſuffer 

death upon the Coroners record, without allowing the delin- 

quent liberty of traverſe. This Ofhcer alſo was made by e- 

le&ion of the Frecholders in their County Court, as the She. 

riff was, and from amongſt the men of chicfeſt rank "in the 

County, and ſworn in their preſence, but the Kings Writ lead 

the work. 
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CHAP. XXIV. 
Of the County Court, and the Sheriffs Torne. 


F* government of the County in timcs of peace cons 
filted much in the adminiſtration of juſtice, which was 
done in the publique meetings of the Freeholders : and 

their meetings were either in one place, or in ſeveral parts of the 

County: in cach of which the Sheriff had the mannaging of the 

Folhmote acts done there. The mecting of the Free-men in one place 
x Ort Was called the Folkmote by the Saxons ( ſaving the judgment 
0un19-Obte) of the honourable reporter) Coke Inſtit, 2. p. 69, and of latter 
| times 
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times the County Court : the work wherein was partly for con- 
ſultation and direction concerning, the ordering of theCounty, 
for the ſafety and. peace thereof, ſuch as were redreſs of grie- 
vances, cledtion of Officers, prevention of dangers, &*«c. and 
partly it was judicial, in hearing and determining the common mirror, p. 147. 


# pleas of the County, the Church affairs, and ſome treſpaſſes 


done therein, but not matters criminal , for the Biſhop was 
Tudge therein, together with the Sheriff, and by the Canon 
he was not to intermeddle in matters of blood : yct neither 
was the Biſhops. nor Sheriffs work in that Court, other than 
dircfory or declaratory 3 for the Free-men were Judges of the 
a&, and the other did but edocere jura populo ; yet in ſpecial 11, canur. 
caſes upon petition, a Commiſſion iſſued forth trom the King Miror. cap. 1. 
ta.ccrtain Judges of Ozer, to joyn with the others in the hear- Sec. 15. 
ing and determining of ſuch particular caſes. But in caſe of in- 
jultice or errour, the party grieved had liberty of appeal to the 
Kings Juſtice. Nor did the Common Pleas originally com- 
mence in the County Court, unieſs the partics dwelt in ſevera} -- Car. 
Liberties or Hundreds in the fame County : and in caſe any us Og: 
miſtake were in the commencing, of ſuits in that Court, which 
ought not to be, upon complaint, the Kings Writ reduced it to 
its proper place 3 and in this alſo the Kings own Court had no 
preeminencc. In thoſe ancient times this County Court was Concil. Brit, 
to be holden but twice a year by the conſtitution of King Edgar; Þ: 197. tit. 22: 
but upon urgent emergencics oftner, and that cither by the 
Kings ſpecial Writ, or if the emergent occalions were fudden 
and important by extraordinary ſummons of ringing the Moot- 
bels. Unto this Court all the Free-men of the County afſem- 
bled to-learn the Law 3 to adminiſter Juſtice, to provide reme- LLEdw.cap.35 
dy for publick inconvenience and to do. their tcalty to. the 
King betsre the Biſhop and Sheriff upon Oath; and in the 
work of adminiſtring Juſtice, cauſes concerning the Church 
muſt have the precedency 3 fo as yet the Canon Law had not Ll. Edw.cap 4. 
gotten footing in Ergland.. | 
- The other Court wherein the Sheriff ha: the direGtory, was Syerifs 
n the meeting of the Free men in ſoveral parts of. the County.z Torre. 
and this was ancicntly, and now is called the Sheriffs Torne 
Which ſimply conſidered, is but a Hundred. Court, or the 

-L2 Sher ifts 


Miror. Cap. $+ 
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Cluer, lib. 1» 
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Sheriffs Torne to keep the Hundred Court. It was ordered tg 
be kept twice every year, viz. at the Lady-day and Michaelma, 
or ſoon after : unto this Court all the Free-holders of the Hun. 
dred repaired, and there they, the Biſhop 'and Sheriff executed 
the ſame power and work for kind, that they did in the County 


Court. In this Court all the ſuits in the. Hundred Court de. Þ 


pending, had their determination, and others had their cons 
mencement and proccedings, as well the pleas of the Crown x 
others. Some have conceived it to be a County Court, or ſu 
periour thereto 3 but there being no ground thereof, I con- 
ceive it to be no other than a viſitation of the County by par 
ccls or in circult. 
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CHAP. XXV. 


Of ithe Diviſion of the County into Hundreds , and the 
Officers and Court thereto belonging. 


Ounties were too great to meet upon every occaſion 3 and 
every occaſion too mean to put the whole County to 
that charge and trouble : and this induced ſubdiviſions; 

the firſt whereof is that of the Hundred now, and alfo ancicnt- 
ly ſo called, but as ancient (if not more) is the name Pagy 
for the Hiſtorian tells us that the Germans, in the executing of 
their Laws, a hundred of the Free-men joyned with the chit 
Lord per pagos vicoſque, which firſt were called Centenarit, or 
Hundreders from their number, but uſed for a title of honour 
like the Triari: : And as a ſecond hereunto , I ſhall add that 
teſtimony of the Council at Berkbamſfted, which ſpeaking of 
the reduction of ſuits from the Kings Court ad pag vel loc 
prepoſitum, in other places its rendred to the governours of the 
Hundred or Burrough. And at this day in Germany, their 
Country is divided into circuits called cextex or canton, and 
centengriecht, and the Hzndredere they call Centgraven, or Hun- 
dred chiefes, whether for government in time of peace, or for 
command in time of wax 3 the latter whereof, the word Wa- 


; pentake 
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of pentake, doth not a little favour. Amongſt theſe one was per 
WW eminentiam, called the Centgrave, or Lord of the Hundred, and 
-W thercunto clected by the Free-men of that Hundred, and unto ? 
IF whom they granted a ſtipend in the nature of a rent, called Ma'mesh. Reg, 
18 Hyundredſettena, together with the government of the ſame. 8ſt» P+ 54 
= Thediviſion of the County in this manner, was done by the 
»W Free-men of the County, who are the fole Judges thereof, it 
3M Polydores teſtimony may be admitted : and it may ſcem molt 
»-W likely that they ruled their diviſion at the firſt according to the 
1-W multicude of the Inhabitants : which did occaſion the great in- 
r-W cquality of the Hundreds at this day. The government of the 
Hundred reſted at the firſt upon the Lord and the Hundredars; 
but afterwards by Alfred they were found inconvenient, be- L!. Alured 

=" cauſe of the multitude, and reduced to the Lord or his Bailiff, <4P+ 4: 

and twelve of the Hundred 3 and theſe twelve were to be ſworn 

neither to condemn the Innocent, nor acquit the Nocent.. This 

was the Hundred Court, which by the Law was to be holden 

once every moneth; and it was a mixt Court of common pleas, 

and Crown pleas : for the Saxon Laws order, that in it there oe = 4. 

ſhould be done juſtice to Thievesz and the trial in divcrs caſes 42 orr” orcs 

in that Court is by ordeate. Their Common-pleas were caſes hes 

of a middle nature, as well concerning Eccletiaftical perſons L!1. Few. 
. and things as fecular, for the greater matters were by Com- cap. 32. 

miſſion, or the Kings Writ removed,as I formerly obſerved : all 

Free-holders were bound to preſent themſelves hereat. And ba he I 

no ſooner did the Defendant appear, but he anfwered the mat- Ln 
- tercharged againſt him, and judgment paſſed betore the Court Ll. Alim. & 
adjourned, except in caſes where inmediate proof was not to $4*98: 

be had; aibcit it was holden unreaſonable in thoſe daies to DE 

hold fo haſty proceſs : and therefore the Archbiſhop of Tork, <9&l >5it. 

prefers the Eccleſiaſtical or Canonical way before this. Laſtly, "8200 

in their meeting, as well at the Hundred as County Court, they Gloſſar. 155 : 


retained their ancient way of coming Armed, 
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Of the Diviſion of the Hundreds into Decennaries, | \ 

[ 1 

. His was the laſt (ſubdiviſion of the County, and that reſted: : 
upon the perſons 3 and it was either not at all, or not ſo " 

obſervable as to be worthy of the Roman ſtory z and Q 


therefore may rather be thought an extrat from Moſes Lay, 
introduced by Alfred or his direction. I fay this reſted on the Ml - 
perſons, and not upon the place z for though the Centenerg 
were comprehended with certain bounds yet the Decennerg 
were not limittcd but only within the limits of the Hundred, 
And of theſe alſo it appearcth to me there were divers ſorts; 
| for ſuch matters of controverlic that did ariſe amongſt the De. 
| cenners, if of greater moment, were referred to the chiefer 
Tuſtices, which were appointed ſuper decem decanes, which 1 

conceive were tcn chict pledges; and theſe might bear the 

names of the Centeners, although they be not the Cextgraven 

and the rather I incline thereto, becauſe in all probability there 

| Li-Canut, c.19 muſt needs be above one hundred Free-holders in Huxdredo,and. 
1 all free men were Decenners, that is ranked into ſeveral tens; 
'l each one being pledge for others good abcaring, and in caſe of 
| default, to anſwer it before the judge3 and in caſe of default of 
appearance, his nine pledges ſhould have one and thirty daies to 
bring the delinquent forth to juſtice. It this failed, then the. 

chict of thoſe Decenners by the votes of that and the Neighbour 

Decenners, was to purge himſclt and his fellow pledges, both 

of the guilt of the fact, andof being parties to the flight of the Wbil 

| _ delinquent. And if they could not this do, then were they by Y& 
| their own Oaths to acquit themſclves, and to bind themſclves Wa k 
to bring the delinquent to juſtice as ſoon as they could, and in 
the mean time to pay the damage out of the Eſtate of the 9# 
Delinquent : and it that were not ſufficient, then out of their Wc 
own Etltate 3 but if the delinquents Eſtate was ſufficient, the ed, 
{urpluſſage thereof, remained with the pledges. And laſtly, the Sl 
Matter }' 
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Maſter of the Family was a pledge for his whole Family. This LI. Edvw. 
was the Law of Decenners, and ray ſeem to be ſomewhat a 
rigorous Law, not only in caſe of delinquency, but alſo tor their 
abode, for none of them might depart from their dwelling 


Cap 15. 


Ll.Canut.C.2Ys 


without conſent of his fellow pledges, nor out of the County 11. Atured 
* without allowance of the Sheriff, or other Governour of the cap. 43- 


chief pledge by them choſen, called alſo the Dean or Headbur- 

1 rough may determine the ſame 3 but this held only in matters "Tf > 
; of lighter conſequence. | pen 
p 
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CHAP AXXVIL 


of Francheſes : and firſt of the Church Franches. 


have made by-paths, which we mult trace, or clfe 
the footſteps in many particulars will remain unknown. Theſe 
are called Exemptions, but more ordinarily Francheſes, from 
which ſcarce any part of the Kingdom remained free 3 and are 
to be conſidered, either in regard of the place or perſon. In 
the latter I intend that of the Church-men, whoſe Perſons and 
Eftates in many particulars were exempted from the civil 
power of this Kingdom. Their perſons devoted to a peculiar 
work, they would have to be under a peculiar Law, called the 
ir: {Canon Law 3 which at the firſt extended only to their own 
th {perſons and that only pro reformatione morum : for ſo an Arch- 
ne. biſhop tells us, that it did teach quomods Canonici id eft regulare; 
y Clerici vivere debent ; but when it grew to its full charge it gave 


E have hitherto trode in the rode-way of the govern- 


ment of the Common-weal : but private regards 


ſame.”  Andif any controverlic aroſe between the pledges, the E-Canut-P-2- 


Cap. 15+ 


Concil. Brits 
2.58. 


es [* louder report, @ruicangque aliquid tennerit vel in fundo Eceleſie Li,gqw.Conk, 


in arfouem habuerit extra curiam Ecclefiaſticam non placitabit 
he IN #amnis foris fecerit., And thus as Church-ground increaſed by 
ir Yieblind charity of thoſe times, ſo long Church-men multipli- 
he £&, and the Canon inlarged from the perſons of regulars to all 


he ESlergy-men , and from them to their Tenants and Neighbours 3 
Gl K trom 


S AXONS. 
| from thence to certain Spiritual or Ecclelialtical crimes or ſcan. 
dals, wherever they were found, and wherever it touched, it 
took and bound by Excommunication, and upon ſignificaviy, 
L!.Edw.cap.7+ being, firſt delivered to Satan , they delivered him over tw 
the ſentence of the Law, to be impriſoned. 1t the offender be 
out of reach by the ſpace of thirty and one daies, he is out. 
lawcd ; fo as there's no way left to eſcape the Church fury. 
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Of the ſecond Franches called the Marches. 
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Ranchiſes of the place were ſuch as were limitted withig 
precin&s of place, and annexed thereto 3 and of this ſor 
firſt were thoſe of the bordersof which thoſe are the mol 

ancient that bordered the Britons, now called the marches c 
Wales, in which was a peculiar government; ſo far as concernel 
adminiſtration of juſtice 3 for otherwiſe the ſubjecs each d 
| them ſubmitted themſelves to the ſervice of their own Princ 
| This was therefore a third, different, and mixt government, a 
grced upon; joyntly between the Britons and Saxons, who afte 
a long and burdenſome war, wherein both peoples were wel 
| wearied, by degrees became Friends, entered traffick, and inti 
| the {trictelt ſocictics by Marriage. Thus finding the {weetneh 
| of peace, they provide againſt future occalions of ſtrite tha 


| if might ariſe in commerce by the juſiling of two Laws togethez, 
Argh hoorf as agrec in one Law) and upon a certain number of Judges« 


| FL Iced by common conſent, who were to ſee to the execution 
theſe Laws as joynt Aﬀeſlors. . From theſe as I conceive, aroſe 

| | thoſe which are now called the Lords marchers, and were at the 
W/ hrlt twelve in number, vis. fix Saxoxs and fix Britons. It ſeem: 

, LL. Fithcld, cth this form of government was firſt inſtituted by Ztheldred, 

CaP. 3+ and by way of preſcription or cuſtom, continueth till this day: 
and as it was the birth of truce, ſo for the future became both 
A Mother and Nurſe of peace between thoſe two peoples, like the 
twi-light between the day and night, until both were brought 


under one head, and by divine providence ſetled in a laſting 
day, i CHAP, 
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CHAP. XXIX., 


Of Connty Palatines. 


'" F the ſame ſort of Francheſes were theſe which are called 
County-Palatines, which were certain parcels of the 
Kingdom affigned to ſome particular perſon, and their 
ſacceſſors, with royal power therein to execute all Laws efta- 
bliſhed, in nature of a Province holden of the Imperial Crown : 
and therefore the Kings Writ paſſed not within the precinct 
no more than in the Marches. Theſe were occafioned from 
the courage of the Inhabitants that ſtoutly defended their liber- 
iesagainſt the uſurping power of thoſe greater Kings that en- 
deavoured to have the Dominion over the whole Heptarchy, 
and not being eaſily overcome, were admitted into compoti- 
jon of tributaries 3 and therefore are found very ancient : for 
WA!fred put one of his Judges to dgath for paſſing Sentence upon 
x MalctaQtor, for an offence done in a place where the Kings 
Vrit paſſed not : and the ſame Author reciting another exam- Miror. cap.' 5; 

le of his juſtice againſt another of his Juſtices, for putting one SEC 1+ 
o death without preſident, rendreth the Kings reaſon for that 
e King and his Commiſſioners ought to determine ſuch caſes; 
— FExcepting thoſe Lords, in whoſe precin& the Kings Writ 

"—Waſſeth not. 
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CHAP. XXX 


of Francheſes of the Perſon. 


| [ Rancheſes of the perſon are ſuch liberties annexed unto the 
the perſon as are not abſolute Lordſhips, but only tend- 

ing thereto, and limited within a Precin&, but not an- 

exed thereto:and theſe are matters of profit rather than power 


git $ thoſe of Bury St. Edmonds, Doncaſter, Dorcheſter,Circeſter , all wiror, cap. 5. 
g M which . 
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Infangtheoff. 


Ll. Edw, 
CAP. 26». 


Outfang- 
theoff. 
Bra&on. lib. 3, 
tract. 2.cap.35 
Bricon,cap.I5. 


Ll. Edw, 
| CaP. 21, 


Miror. cap. F. 
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which were in the Saxon times: and theſe or ſome of then 
had juridical power in caſes of Felonics and Robberies ariſing 
within that precin&, ſo as the delinquent was both inhabitan 
and taken within the ſame3 this was called Infangtbeoff, and iff 
upon freſh purſuit made by the right owner or poſleſſor, the 
Delinquent was'taken with the prey in his poſſeiſion, -or as the 
old Diale&t is Handhaben Backbearend ; Then was he carried 


immediately before the Coroner of that liberty,and the Sakebe 
or party wronged, made his proof by Witnellcs 3 and there 
upon judgment forthwith paſſed without anſwer, and execy. 
tion immediately enſued. Some Liberties had Outfangthedf 
that is, the trial and forfeiture of ſuch Delinquents, being ni 
Inhabitants, and yet taken within the liberty, or Inhabitant 
and not taken within the liberties 3 but this trial was alwaig 
by Jury. The antiquity of theſe Liberties are not obſcurc 

anifeſtcd in their names, and more clearly by the Saxon Lay 
and Acts; forits obſcrved of Alfred, that he ſeiſed a Franchy 
of Infangtheoff, becauſe the Lord of that Franches would nc 
ſend a Felon (taken within his liberty for a Felony committs 
without the fame) to the Goale of the County, as he ought t 
have done. Other Liberties there were granted alſo-by Cha 
ecr 3 a taſt whereof may beſcen in one grant made by Kin 
Edgar, to-the Monaſtery of Glaſtenbury, wherein was grant 
Sack,, Hamſockne, Friderbrece, Forſtel, Teme, Flemone, Ferq 
Hundred Setene, Sock, Tholl, Ade, Horda, Bufan Orderay , Bat 
Orderan, the particular natures of each may be obſerved in tht 
Gloſſariesz All of them being allowed-to the Crown by t 
Law, and by the advice of the Council of Lords granted ove 
to theſe Grantee in nature of Deputies to the Ring, to pole 
both the power and profit thereto belonging. 
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CHAP. XXXL, 


Of Manors. 
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; Evertheleſs moſt of theſe liberties, it not all of them were 
many times granted by Kings as appendent to Manors 
which were Francheſes of {maller circuit, being at the 
fir portions of ground granted to ſome particular perſons 
and by them ſubdivided and granted over to particular per- 
ſons to hold off the Grantors by Rents , Services, and ſuit to 
one Court, all being no other than the ſpoiles of war, and 
rewards of yalour, or other ſervice. Theſe in their colleQive 
nature are called a Manor, and by continuance of time become 
a kind of body politick. In antiquity its called Maxſim 
from the Manſion-houſe, although it is not of the Eſſence of 
a Manor, nor ought the words of Bration to be conſtrued ac- 
cording to the literal ſenſe; for the houſe may be deſtroyed, 
and yet the Manor continue and the ground was granted in 
tenure before any houſe built thereupon. The quantity of the 
ground thus given to hold by Service, was according to the 
pleafure of the Lord more or les, and therefore might extend 
into divers Pariſhes, as on the other part ohne Town might 
comprehend divers Manors. The Eſtate that was granted de- 
Faded ard er the condition of the Grantee : for ſome 
were ſervi or Bond-men, and their Eſtate was altogether at the 
willof the Lord, as was alſo the benefit z but the Servants 
merit, 'and the Lords benignity concurring with ſome Con- 
ſcience of Religion, as the light grew -more clear, abated the 
rigouriof the tenure. into that 'which we now call Copyhold. 
Other Eſtates were | made to the Free-men, which in the firſi 
times were only for years 3 albeit therein they were not nig- 
gardly, {or they ſticked not at Leaſes for' a hundred years , yet 
with a.xengder -of rent, which inthoſe.daics was of Corn or 
other Victhalz and thence the Leaſes ſo- made were called 
'eormes, or Fatmes, which word ſignifiethVittuals : Bur times 
AP.|| enſuing, turned the Victual into Money, and terms of years 
_ M 2 to 
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called Quit xents , or the rents of thoſe perſons that are acquit- 
4 . + - ted or free, But in caſe of eſtates of inheritance for the mo 
' Part after the death of the Tenants were reſerved Heriots or 


17. Lamb , 
Gl. 348, a rclicf : which wcre not left to the will of the Lord, but was 


C:P. 69, to each mans degree, ſuch was his relief or heriot. 


But over and above all, they reſerved ſpecial ſervice to be 
done by the perſon of the Tenant, or fome other by his pro- 
curement, of which thoſe that were their ſerv: or villains were 
2t the will of the Lord : others had their particular ſervice {et 
down in their grants. Theſe concerned either War or Peace; 
the former was afterwards called the ſervice of the Knight or 
Sonldier 3- the latter the ſervice of the Husbandman or Plough, 
That of the Souldier was the more honourable , and ſuitable 
to the old German trade 3 Prgram & iners videtur ſudore acqui- 
rere quod 20 ſanguine parare : and the work was to defend 
the Kingdom, the Lords perſon and Honour 3 and to this end 
he was ever to have his weapons in readinels, which gave 
| name to the ſervice, and altered as times and cuſtoms changed, 
This ſervice by cuſtom from a work degenerated into the bare 
Title. and became a dignity; and th, men named, or ra 
ther entituſed MiTzzes : and many of 
atte y men bearing that Title 3 yet the ſervice it felf ws 
tar more ancient , and called ſervieizm lorice, of -which ſort 
alſo were the Cuſtodes pagani that wore a Helmet , a coat d 
Mail, and a guilt Sword : not unlike the 01d German way 
calling forth of their Tiroxes to the War. Of this rank ſome 
were more eminent than others: for ſome bare the ſingle tith 
of _ = wry it ſeemed ſerved on Do others {erved 0n 
Rorſeback, and were called Rad-knights, or Knights riders, © 
Bration noteth 3 and theſe I take to - the Vavaſours , notedin 
the Conquerours Laws : for that their reliet is a Helmet, 1 
Coat of Mail , a Shield, a Spear, anda horſe, Now for the 
maintaining of this ſervice, They had Lands and Tenements 
called Knights Fees, which bound the owner to that ſervice; 
into whofe hands ſoever they came, to be done either by 
the perſon of the owner or other fit perſon by him procured, 


Knight- 
ſervice, 


Tacitus» 


Selden». Spisil. 


to terms Of life and inheritance, retaining the rents, and thoſe 


L!. Canur. p.1. pt in certainty, in the very letter of the Law: for according 
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and therefore were diſcharged from the payment of all Taxes Co. Litlet. 75; 
and Tollage, which,was the Law of the Gotbs of old, and re-, PYreus. 
mains in Sweden at this day. The number of theſe Fees much: 1 ph far 
increaſed; ſo as in the Conquerours time they were above lixty bo "hed A 
thouſand, which was a mighty body for a ſmall Iſland , and 
! brought much honour to the Nation. 

But the profit aroſe from beneath, I mean from the ſoccage Svccage 
tenure or ſervice of the Plough, which in the firſt times was ,?*#rnre. 
performed by thoſe that were untit for the ſervice of the wars, 
either being green and young, or decrepit and aged 3 and ſome- 
times by the Women. But after that the Saxon conqueſt was 
ata ſtop, and that no more was to be gotten by blood, men: 
endeavoured to fatisſie their delires by ſweat, and turned their 
Swords into Plough-ſhares 3 and thus the Husbandry increaſed 
exceedingly» and hath proved the belt Pillar of the Common- 
weal: the nature of this tenure is fully ſet out by the Reporter, 
nor can I add thereto more than the Law of the Confeſſor con- _ _. 
cerning theſe men, viz.: that no man might trouble them, but -- pcs oe 
for their. Rent, nor any Lord.thrult taem out of their Farm, fo. 11 raw 6-238 
long as they do their ſervice 3 and thus it appeareth' that the. Spiceleg. ** 
ſervice became in nature of a condition ſubſequent, begetting an. LI-Edw.c-33- 
increaſer of the Eſtate, which by continuance wrought an in- 
heritance, and ſo the Title of Entry was turned wholly into di- 
ſtreſſes for ſervice not performed 3 yet the Lord was no looſer 
ranged ſo long, as Heriots, Rents, and Services accrewed unto 
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CHAP. XXXII. 
. Of Courts jncident andunited unto Manors. | 


BR? grants made by Lords unto Tenants already noted, the 
LF Lords had:-power by common right to call their Tenants 
before thern, and enquire concerning their poyrneat of Rents, 
and performance of ſervice, which. became Counts; of. conſtant 
appointment : of which ſort there were two, :one-for the Free- 
men, the other for the Bond-men3. and this brought forth "aa 
I | ; Ot I 
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Court-leeh; other ſervice; which we call fait of Cburt. The Court of Free: 
| men was holdett from three Weeks to three weeks, wherein 
. Miror, p. 19: the Free men, -45 Ini the Hundred and County were Judges, of F 


ok oy the fa&, and from them named, as at this day , Court-leet, or 
IN,OVIIT- 


Sax0n. Pe93s the Court of the Liti, of ſuch as are manumitted or Free-men, Þ 
IF In this Cou all Actions or Suits between the Free-men of the | 
Un Stat (ame Manor,* and within the ſame ariſing; were determined 
| "nor could''aniy Court (no not the Kings) intermeddle with 
ſuch Suits before trial had; but by the Lords allowance : And 

- upon this priviledge the Writ of right patent was grounded, 

But the full nature of this Court is not within my intention, 

KN. Br. » butI muſttefertheReader'to the Law-books. For it was the 

7 leaſt part '&fthe ork atid power which this Court obtaintd by 
continuance of time 3 in regard -that manors exceedingly mul- 


tiplied, fo as no part of the Land: wasTef free 3 'and many one 
of them Sa into divers Decennaries, the Lords obtained 


—————__ -— 
—_— ih _— 1 — —_— 


View of great power 'over them, and had of Kings grants of view of 
: ws 3 | Frankpledge within their ſeveral Lordſhips3- and further powe 
e . 


of inquiry, and puniſhing of matters of pablitk-nafance; and 
: ſach as were 'comtra patem & cordnam > which by cuſtom be- 
came annexed unto the Court-leet. The nuſances of Copy: 
holds being done to diſherifon of the Lord , and not proper 
for the. Court of publick inquiry. The Judg of this Courts 
Jeet was theLord,'or his Steward, for the directory part 5 and 
the Steward was properly Coroner: within the Manor to take 
prelentments, and ccrtific them to the Coroner of the County, 
And thus this Court ſwallowed up. much of the power of the 
Decenners Court in the very infancy, fo as we find no foot-ſte 
of any Writ of Right to the Decenners ot chietpledges , but 
contrarywiſe many views of Frank pledge granted to particular 
| perſons Th-thetime'of "ATfread + and+ many things done'by the 
_ oe ©Pe 5: chict pledges in the Courts of theſe Manors, as is to be yet ſeg 
OY. in many ancient Court Rols. _ eat 
Court-Earon, The other Court, which'by common right 'belonged to the 
Lords of Matihors,” was that 'of the Copy-hoHers, 'called' ot 
rather incmidet under the name of the Court Baron, 'whidh 
albeit ti callein the ordinarily Rik Curid Buiongm,' yet not 
ſoproperly as Tconceive, and it may be by way of miftake for 
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Baronis : for if it were ſo properly united formerly to the Court Co. Inſtir. 


of Free-men» as ab excellextiori, it alwaics paſſed under that ©*P-57: 


name 3 yet when that Court is omitted and flipt out of the way, 
the Court of Copy-holders that remaineth, improperly retain- 
cth the name of that which is gone. This Court at the fir(t 
was intended only for the Lords benefit, and for the Tenants 
right, as ſubſervient thereunto 3 I ſay the Tenants right, not a- 


gainſt their Lord, for they had no right againſt him, but againſt 


any other they had protection of Law, both for themſelves and 


their Eſtates 3 and as Liſaid before, by cuſtom, or rather light 


of Religion, their perſons and Ettates were conliderable, even 
by the Lords themſclyes, which allo cauſed a Law to be made 
#t ſic de ſitis hominibus agant quatenus erga Deum reatum non in- 
currant & Regem non offendant ; which law could never be in- 
tended of the Free-holders for it had bcen a vain redundancy 


_to:have made an eſpecial Law for that, which was provided for 
' by. the known fundamental Law of the Kingdom, - againſt 


which a ſpeedy remedy lay by the Kings Writ, And-that theſe 
men, how mean ſoever, had even in thoſe daics a kind of pro- 
perty both in Lands and goods 3 for the Laws, though by their 
antick language darkned, yet plainly ſpeak de terra ſua & Ca- 


tallis ejus 3 and if the ancient Germans were fo generous to their 


Bond-qnen, ſurely much rather after their coming into this 
Vand,in as much as their ſervice was more, and more neteſſary 
in agriculture, which could never be performed by the Natives, 
who were not in their own perſons conquered, although'their 
Land was. 
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of Townſhips and their Markets. 


of I 'Henext Francheſe is that of Towns 3 this was taken up as 
| a birth of war and nurſe of peace 3 for their Anceſtors 
liked not to dwell in crowds ze pati quidem inter ſe 


iunflas ſedes; it being their trade or paſtime;co.war upon bealis, 


whew 


Ll. Edw. 


Selden. Sp'c'!, 
184. CAP. 33» 


E 


Tacitus, 


SAXONS 


when they found no Enemies amongſt them. This ſolitugj 
nary cuſtom could not be ſoon ſhaken off, and might well oe. 
calion multitudes of Towns in thoſe times (though {mall ones 
doubtleſs) that writers ſpeak of 3 it true it be » that after thy 
walting times of the Danes and Normans in the Conquerounſ 
2—- time were found in England forty-tive thouſand Pariſhes , aniſþ 
Ka lixty-two thouſand Villages. Nor was peace leſs beneficial tg 
them than they careful of it > for by continuance of Peace, Hug. 

bandry, Manifa&tures, and Commerce occalioned people to 
ther to places commodious for habitation in good foil, nigh Ne 
. vigable Rivers or Havens, and according to their ſcituation and 
trade, fo they ſwelled in multitude or decayed, ſome of whon 
growing, more eminent than others, more care was had 
their government and {aicty [tor the latter by building « 

Walls and Caltles » and tor the former by ſetling a Magi 
cy peculiar to that place or Townſhipz not as ſo many De 
cenners, but as one body conliſting of many members ; an 
thus by cuſtom they _ 2+ TO, - Do 
SO POT under one Magiſtrate or head , whom they called Aldermen 
Card / & þ | and held a Court of Juſtice ( at the tirſt holden twice a year 
which was in nature of a Leet with a view of Frank pledge, a 
may appear in the caſes of Dorceſter, Circeter , and Doncaſter 
Li.Canut.c.44) in Alfreds time > and herewith they had puþlique market 

auror- ©3P* 5 which ſerved them for their better coveniences 

Markets. This priviledge of Market was a liberty of publique ſale and 
trade in commodities that principally concern the belly, buth 
common courſe became a paſs for commodities of ever kint 
almoſt. Concerning this liberty I ſhall delire leave to enter 
. poſe-this parentheſis enſuing betore I proceed in the intendd 
diſcourſe. | ( 
In the firſt times as every man by common right had prof / 
perty in his own goods, fo by the ſame right he had powe 
co alien to any perſon, at any..time, in any place, by giſt, 
fale, exchange, or other waies 3 and that by ſuch alienation, 
but eſpecially by (ale a right was velted in the buyer againſfall 
men (ſaving the Eignee right which was recompenced upon 
warranty and recovery in value) and in thoſe daies common 


ſenſe taught men to buy or ſell, of or to the next My 
that 
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that would bargain with them: and for want of ſuch occafi- 
on to repair to the next aſlembly, meeting, -or concourſe of 
people, for the ſale of ſuch commodities as their neighbour- 
hood would not take off their hands. And thus the greater 
* Towns that had walls or Caſtles became the greateſt Markets, 
;|Þ and others leſs 3 and this made the neighbourhood of thoſe 
; Towns to repair thither to buy, as others to ſell, But time 
diſcovering a double inconvenience hercin, viz. that by theſe 
leſs publique ſales in ſmaller Villages , where little or no carc 
of right or juſtice was had ( and by which means the word 
Pagan became a word of reproach ') many mens goods by clan- 
deſtine contrads were loſt, and no care had of their recovery 3 
and ( which was yet more prejudicial to the publique ) that 
the greater Towns appointed tor the ſtrength and defence of 
the Kingdom became ill provided with fupply of Vidctual , 
either for the preſent or future 3 and what was had,for the moſt 
part was gotten at the ſecond hand, and higher rate than -the 
Countrey Villages had. The wiſe men by publique edi& laid 
a reſtraint of Markets in ſmaller Villages ,. and more private 
places 3 and thus the: greater Towns having Markets for- 
merly became more publique Markets, not by any new right 
or priviledge from the Crown ( for it neither had ſuch power 
nor could have, but upon uſurpation ) againſt the common 
right of ſuch Towns and places of publique defence, This 

reliraint upon the reaſons aforeſaid , was made firſt_in the 
MW 59x0: times, as may appear by their Laws, but more clearly 
declared and confirmed afterwards by the Laws of the Nor- 
mans, which never gave any new right of Market overt unto 


wy thoſe places of publique defence , but only did inhibit the 
0 fame in the ſmaller Villages and private places. In which re- 

ſpe& although the Kings of this Nation in future times took 
PIUY leave to aboliſh that reliraint which did lie upon ſome of thoſe 
"= more private places for certain reaſons of State 3 and fo theſe 
3 places became Markets overt which formerly were none 3 yet 


Tall could they never take away that priviledge which nature ic 
ſelf calt upon thoſe greater Towns being the very limbs of the 
Kingdom without wrong done to the common right and 
cur the publique good : nor abridg them of that power, but that 
| N thcy 
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they might (till uſe their liberty at times and places within theix 
precin&,as might belt conduce with the benefit of the inhabi. | 
tants of thoſe places, even as any particular free man may go- 
vern his own eſtate as him liketh beſt. And thus upon the whole | 
matter its to be concluded, that the ancient Burroughs of this F 


Kingdom properly do not hold their liberty of Market overt by 
rTHon of Charter, but by common rg, and not as a 
To HT by Charter z but as they are a muſtitude of 
P cole anciently gathered together and united, upon whom the 
ſtrength and wealth of the Kingdom doth or did formerly 
much more depend than on any of the ſmaller Villages and open 


Towns even as every free man poſſeſſeth and uſeth his prope 
inheritance and eſtate without particular priviledg derived from 


the Crown: norean the King take away the liberty of Market 
overt from ſuch places, more than he can take away the liberty 
ying and ſelling from any free man» to whom the Lay 
alloweth a liberty of ownerſhip. This I ſubmit to the cenſure 
of the learned in the Laws, in-regard of the different opinion 
concerning the ſame. 

This liberty of Townſhip thus made, and the place and peo 
p16, inhabitants thereof being of ſuch conſequence in the put 
lique adminiſtration, had for their better ſupport and ſafety 

L.Edw.cap.r, liberty of Fortification, and power to charge one another with 
LI. Athelſt, the maintenance of the Fortifications by an impoſition; calle 
P. 12, Burghbote, and held their Tenemcnts under a- rent to their 
Lad or King called Burgage, as they were a body aggregate. 
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of the Forreſt s. 


| pra other prerogatives of : the Saxon Kings , they had 
alſo a Franchiſe. tor wild beaſts for the Chaſe, which we 
commonly cali Forreſt, being a precin& of ground ncither 
pazcel of the County nor the Dioceſs, nor. of the Kingdom, 


but 


«aide Kio. at 
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but rather appendant thereunto. This favoured of the old 
German (port , but by cuſtom turned from ſport to carneſ?. 
* For although in the firlt times the Saxons were fo few, and the 
Z Country ſo ſpacious , that they might allow the beaſts their 
= EF farmas well as themſelves their own 3 People neverthelcſs (o 
| multiplied, as of neceſſity they mult intercommon either with 
Beaſts or Fiſhes :- the former whereof , however more-cleanly, 
yet the latter had the ſureft footing , and was choſen as the 
leaſt of two evils, rather than for any likelihood of good neigh- 
bourhood:: for as nature taught Beaſts to prey for themſtlves , 
ſo men to defend theirown 3 and this bred ſuch a fewd between 
Baltsand men, as that Kings doubting to looſe their game , 
took in with the weaker > that the world might ſee the happi- 
neſs of England, where Beaſts enjoy their liberty as well as 
men. But this was, as it were, by compromiſe 3 for it had been 
very hard to have pleaſed the freemen, who had liberty of game 
within their own ground by common right, and to preſerve 1.canur.c 77, 
the Kings liberty of Forreſt coincident therewith, had not the _- 
King imployed on the one fide the power of a Daze that look- 
ed ſomewhat like a Conquerour, and on the other ſide that 
which looked as like to the bounty of a King, in allowing li- 
berty of ownerſhip to men inhabiting within the bounds of the 
Forreſt, which at the firſt was ſet apart only for the Kings 
pleaſure : and all his wits to make a Law ſomewhat ſhort of 
Tfull freedom, and yet outreaching that of bondage, which 
we fince: have commended to poſterity under the Forreſt Char- 
ter and yet for all that it proved a hard n——_— Kings to 
hunt by.Law and the Law it (elf a yoke ſoraMat too heavy 
for a Common-wealth to bear in old age, it ſeltdenying Maje- 


thall pleaſe to take it away. 
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Glanvil. lib. 6. 
Cap, &. 7, & 


U.Edw.Ca.16. 


Miror- CaP. 5: 
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CHAP; XXXV. 
Concerning Judges in Courts of Juſtice. 
E 'Hus far of the ſeveral Tribes and numbers of this Com 


mon-weal, which like ſo many Conduit heads derived 
the influence of Government through the whole body of 
this Iſland 3- and in every of which Judiciary- power acted-it 
ſelf in all cauſes ariling within the verge of that precind& 3 ſome 
of which had more extraordinary trial before. the King and hig 
Council of Lords according as the parties concerned-were of 
oxeater degree, or the cauſe of more publique concernment. 
Examples hereof are the caſes between the Biſhop of Winchgſer 
and Leoftiz in Atheldreds time 3 and between the two' Biſhops 
of Wincheſter and Durham , in Edwards time: but cuſtom 
made this Court ſtoop to ſmaller. game in later times, and to 
reach at the practice of the County Court , by ſending the 
Kings Writs to remove certain cauſes.from. the cogniſance 
of: thoſe rural judicatories to their ſublime determination. And 
thus- became the Council of Lords as an. Oracle to. the whole 
Nation, and the King amongſt the-reſt, as. the Prieſt that. many 
times rendred- the anſwer or ſentence of that Oracle in his own, 
ſenſe, and had itcontirmed to him by an oath ſe jadicium ret 
um in Regno- fatiurum & juſtitiam per concilium procerum reg 
futi tenturumWp as, though he was the firſt in. view.,, yet the 
Council of of Words was the firſt in.nature, and the Cynoſure 
to direct his tongue and aCtions. 
From this Fountain ifſucd alſo ſtreams of judicature into all 
parts by Judges itineraxt under the Rings Commitſtion to reform 


errors , puniſh defaults in the ordinary rural judicatorics , and 


to diſſolve hard and knotty caſes 3 and theſe were occalioned at 
the iuſtance of the party : and Alfred ( whoſe birth this was) 
ſ-nt them forth in way of Afociation with the Sheriff, Lord 
of the fee, or other ordinary Magiſtrate. 
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CHAP XXXVI. 


q of the proceeding in JTudicature by IndiFment, Appeal, 
Preſentmenty, and Aion. 


{ *Or the prcc2edings in courſe the Saxons were wont to —_ 
begin with matters belonging to the Church, and after- 

* WH ward to ſecular cauſes; in which if the matters were criminall 

WJ the moſt ancient way of proceeding was by appecal of the party 

| complaining 3 butafterward in-caſes that concerned damage , 

WF injury , or violence done to the body of a man or his 

"WH eſtate , the King was found to be therein prejudiced -, beſides 

WF the prejudice immediatetly done to the Subje 3 for a man dil- 

n i abled in body or cſtate is diſabled to ſerve the King and pub- 

0.8 liquez and upon this ground a way was found out to punilh 7,1;4,:ee, 

cl the offender by indictment , betides the fatisfaftion done to 

< WF the party wronged. The proceedings againſt ſuch delinquents \ 

di were by attachment of the party, who thereupon gave pledges Ty ya " 
1: for his appearance. If the party could not be found, a fiugam ' © 
1 fectt wasreturned , and that was a conviction in Law, and 

purſuit was made after the party by hue and cry. It he was 

thereby taken, the ancient way was that of | Halifax :Law 3 but 

in latter times he was impriſoned, or admitted to bail it the,, 1. x3. 
offences were bailablez and if the party bailed made default, fo, +. ; 
or did not abide the trial, his bail ſuffered as principal : It L. Alrred. 

no bail could be procured, the delinquent was imprifoned £*P+ 6: 

till he was Icgally acquitted 3 but this inipriſonment -was only __ Bo 
in nature of reſtraint, If the delinquent was found upon the Likdwicoviay 
huy and cry , and would not yicld himfclt , he was in repute Miror. p. : 55. 
+common enemy, and :( as a wolf ) any: man might kill him G!9\s- 335: 
as the Law was alſo the ſame in caſe of Utlary. At the time of &.. 7 oP 5: 


8 . . ; pr=negey ==--DEC- $9. $t-10» 
tryal (if at the Kings ſuit ) the delinquent was indicted in Lt.Edw.cap.s. 


r 


thismanner by any party preſent : 1D. C. dy ſay for the King, Li. Carur. 
that I. S. is defamed by good men ; that he upon— day of — &c, io 4 IP 
P.Y into the houſe and goods of — did caſt fire,” aud the. ſame did burn : Sg rk 


SCC: 2% 
OS . 


'SC 
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Appeal. 


ror, C4 Ps 2. 


STC. I 5s 


.or (if it were for bloodſhed) with a Sword did ſtrike and wount G 
bim in the left arm, and that this was done feloniofly , or ( if th _ 
caſe requircd ) trayterouſly; and if T. $. deny the ſame, T will Ki 
for the Ki ng prove the matter againſt him, as the King ought to dy; 4 
that is to ſay, by witneſſes,and twelve men. But it the complaing avs 
was at the ſuit of the party, then the proſecutor ſued him upaſh ,,, 
Appeal, in manner following 3gl. C. appzaleth D. H. here pref c., 
ſent, for that E. Father, Brother, Tn, or Vncle ( according as thei y., 


caſe was ) to I.C. being inthe peace of God, andof our Soverai 
Lord the King at the dwelling bouſe of E. at——tc. the ſaid D. þ 
«pon the —day of —in the .— year of —with a Sword made 
wound of two inches long, and ſix inches deep in the left pap of 
body of the ſaid E. whereof be died; ana this was done felonioſ 
and of malice forethought. And if the ſaid D.H. ſhall deny the ſan 
the ſaid T. C. is ready to prove the ſame againſt him in his body, 
as a Mink, woman, or Clerk,, behooveth te prove the ſame, thati 
by Champion 3 for neither Monk, Woman, nor Clerk wash 
Law.to juſtifie by Battail in their own perſon. The ſeve 
cauſes of appeal and indictment may be found in the L: 
books, to whom [I refer the reader, it not being within t 
compaſs of this diſcourſe to fall upon the particulars; I 
only obſerve the difference between indictmens former at 
latcr , and between them and appeals, viz. that appeals a 
poſitive accuſations in the name of the proſecutor of the fat 
done by the party appealed 3 whereas indictments were only! 
publication or affirmation of the ſame of a fa&t done by th 
party indicted, and wherein not guilty pleaded » ſerve 
only as in nature of a Quere, to uſher in the votes of the fre 
mens. - 

Concerning, the fact ſecondly the difference between forme 


m 
Indi&ment trom theſe in theſe days , conſiſts in this, thi by 
the ancient Inditments were in the name of one man 3 thoſe ol th 
the later ſort are in the name of the Jury, and the former wer pl 
on'y of a fame, the later of the fact. ad 

A third way of bringing controverſies unto judgment colrÞff ye 

Miror Cap. 2, .. 

Sec: 23. cerned only ſuch matters as were uf lefs conſequence 3 to 

Preſentment. theſe were introduced by way of preſentment, in the name ON 4; 


bchalt of the King, in nature of poſitive accuſe of one for i 
Crime 
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crime firſt laid down generally, and then aſſerted by a parti- 
cular fa&, in this manner I ſay, for our Soveraign Lord the 
King, that H. here is perjured , and hath broken faith againſt the 
King, becauſe whereas Fl. is or was Chancellor of the King, and 
wh ſaorn that he would not ſell right, or any remedial Writ to any 
one : yet upon the —day of —&c. be ſold to B, a Writ of Attaint, 
and would nt grant the ſam? under half a Mark, fo as the dif- 
ference between an Indictment and Preſentment in thoſe days 
was only in the degree of crime for which the party delinquent 
was accuſed, and in the manner of concluſion of the Preſent- 
ment, which was without averment. 

The laſt way of trials concerns ſuch offences that exceed not 
the natue of treſpaſs done to:-a mans perſon or his goods 
and this was by way of Action, and it was to obtain recom- 
pence for damage ſuſtained. Now becauſe the former were 
called perſonal treſpaſſes the Proceſs was by attachment of 
the perſon, who thereupon put in bail, or elſe his perſon was 
ſecured by impriſonment till trial, and ſatisfaction made 3 but 
in the later that coricerned the reality , three Summons went 
forth in the Hundred Court 3 and if default were made, com- 
plaint thereof enſued in the County Court, and thence iſſued 
forth a diſtriogas 3 and if the defcndant ſtill perfified in decli- 
ning his appearance, the diftreſs was forfeited, and a ſummons 
iſſued upon the Land 3 if then the defendant would not appear , 
or upon appearance would not give pledges to abide judg- 
ment, his whole Land was ſcized tor the benefit of the King, 
the Lord of the Hundred ,, and complainant , becauſe he had 
offended againſt all three. But if the party appeared in former 
times, he anſwered forthwith, and judgment paſſcd witho..t 
delay, as hath been faid unlcfs in urgent caſes , where the 


Miror, cap. 2: 
S<Co- 24, 
Action. 


L!. Acheldr., 


Cap. 20, 


Li-Cururt.C.1 oc, . 
Lindenbr, ui, 


36, 


Li.Edgar.c. 5. - 


Miror. cap. $- 
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nn matter was raw, and then it was adjourned, and pledges given 
wa by the defendant to the full value, after the cultom of the A- 
e 0 thenians 3 and if the defendant made default at the day, his 
"a pledges were torfeited. But in after times for better and more 

adviſed proceeding the defendant was admitted to | tx Efſoines3 - 
org yet with a proviſo, that no Effoine ſhould be allowed 
al tor above tifteen dais 3 and this was the direction of King 
: O'S Alfred. 
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In the anſwer of the defendant he either traverſed the mattez 
in fat , or confeſſed and juſtified, or contefled and ſubmitted, 
The firſt put the matter'to the judgment of the freemen ; th 
ſecond to the judgment of the Judge the third to the diſcre. 
tion of of the complainant , whereby the defendant generally 
found mercy , and in caſe of treſpaſs rendred leſs dammage, 
T find no footſteps in: thoſe times of Dilatorypleas : or demur. 
rcr, or other delays, unleſs in caſe of infancy 3 for the Saxoy 
knew no other age of ability to do or ſuffer, but the age aboy! 
one and twenty years; and in Alfreds time a Judg ſuffere( 
death for paſling ſentence of death-upon one under that age: 
albeit the Canoniſts had in thoſe daics brought into cuſtom « 
ther ages of ability in-matters concerning marriage, althoug 
it may well be thought that it requireth no leſs maturity to m 
nage the affairs of a maricd life, than to diſcern the nature ar 
difference of manners, eſpecially in caſe of crimes 5 whic 
are contrary the to very light of nature, 


CHAP. XXXVII 


Of the ſeveral manners of extraordinary trial by Tortun 
Ordeale, Compurgators and Battail. 


T7 Vidence of the matter in fa&, upon trial of cauſes int! 

Saxon jadicatory ſometimes conlilted in the pregnant 
ſtimony of the fa& it ſelf , and ſometimes in the teſtimor 
of ſome circumſtances. The firſt was an unqueſtionable grow 
of conviction 3 the ſecond was too weak to command ti 
Verdi, although ſometimes it perſwaded it 3 and therefor 
thoſe incompaſſhonate times found out a trick of extortel 
confeſſion, by torture of the party, following the principles d 


paſſion therein, rather than ſober judgment : for circumſtance o 
are ſuthcient to irritate the hearts of thoſe that are paſſoſſ ,. 
nate 3 and where jealoulic is once entered , there's no placeft k 
ſparing, be the matter never ſo untrue: yet I do not tind anj on 


Law among(t the Saxoxs to patronize this falhion of .convi pu 
cio 
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mM. fon; albeit it ſeemeth irwas practiſed, for Alfred the King 


. ; »puniſhed one of his Judges with death for pafſing ſentence upon 

x | an extorted confeſſon by torture before the Coroner ; and Miror cap. ge 
4 poſſibly it might be gained from the Lacedemonians, although 296 = 

Y \-Hrdetothepraiſe of their Greekiſh wiſdom in that © particular, v0 

"  Sheing'that ini all reaſon ft'muſt be ſuppoſed that fear and grief 

»M- Vill-enforce flattery- upon the'tormentor as well as felf love, 


draw forth flattery to the benetactor. 

A ſecond ſort ofevidence was that of Ordeale, being atſo Ondoats 
i! gtdtinded upon a pre-conceit or ſuſpicion: the manner hereof © © * 
' was divers. The thing ſeemeth to'be the- birth of the brain of 
- Mme Church<man/who'had'read - of ' the! curſed” water. The 
- firſt mention: that T find thereof was at the Council of Mets FR 
- and afterwards in the Council of Triers , but not a footſtep a, $44 
- thereof in this Kingdom till by At#helſtan it was advanced 
into the degree of a Law 3 after which time it continued in nſe L- Acheilt. 
well nigh three hundred years. "A ſtrange monument of ag nn 
Gods iridalgency to an ignorant age thus turning extraordina- ON 
ry to ordinary, tor the' clearing of innocency 3 and (which is 
no leſs wondertul-) allowing in thoſe times unto men under 
nature ſuch a power-over themſclves, as to adventure againſt 
nature. Doubtleſs that man or woman was of a daring Spirit 
that firſt tried the trick , 'if-he had not a miraculous faith in 
'that promiſe , Cm ambulaveris per ignem &c. and it ſhewed 
metal in them that followed the example : but the next age 
-prew dull , and men' being weary of ſuch bane touches , the 
'Clergy'that cried it up, their ſucceſſors cried it down, and fo 
devoured: their owfi- birth, without any difficulty, other than a 
bare injunction of a King that had power to command only 
ſuch as would obey. 

But where tame was yet more ſlight, and ſpringing ra h:r 
from want of charity and miſapprehenſion than promitin g 
circumitances 3. men were wont to be contented with a wvozer 
Dire, ox the oath of the party ſuſpected, and the concurrent 
teltimony of other men : the firlt atteſting his own innocency , 
the other conte ting their conſciences of the truth of the for- 

{} ner teltimony 3 and therefore were , and ſtill are called Com- 
, Þ Purgators : thcir number was more or lefs, and of grezter or 
an O leſs 


Ha. 43. 2. 


S»v1-11. S.ldens 
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lels value, accordingas the offence or'the party ſuſpected; 

L1.Kdm. c. 15. of greater or leſs concernment. This.manner of trial was of © 
ancient uſe , and both it and that Ordeale under the direc 
of the. Clergy 3 yet this was the ancienter by three hundy 

An. 647. years, and firlt brought into this; Nation. by. the Council offi, J 
Berghamſted under Bertwald Archbiſhop! of. Canterbury. A; 

Ll. Canur. it was perfoxmed ſometimes more ſolemnly by ſolemn receivin 

Cap. $ of the Euchariſt, eſpecially if the perſon ſuſpected was of f 

Daegad facred Funcion. 

; One manner of trial yet remains which was uſed both in ti 
of matters of crime and title 3 and it is the. trial by batt 
which was in criminakmatters with {harp weapons, burt intit 
lary matters wich blunt weapons. No defendant could ref 
battail offexed, but ſuch as were too excellent, as the King 
or too ſacred, as the Clergy 3 or too weak, as women», mal 
cd perſons, and children 3 or too inſcient, as. Ideots and Lu 
ticks 3- or too mean 3 as villains» And. as theſe were notq 
cellitated to anſwer in battail, ſo was no free man compel 
to anſwer them by battail. This way was an old way, as 

Miror. cap. 2. appear by the concluſion of appeals, and ſcemeth more ( 

ICC. I'S factory than that of Ordeale 3 becauſethis reſted upon the 
ſciences both of Appellant and Defendant , whereas Ordt 
reſted only upon the fing'e conſcience of the :Nefenda 
which-oftentimes was rather hardy than . innocent. And 
continuance of this trial in title even at this day ſhews thate 
can away with this , and that there is not evil ſufficient init 
eradicate this weed 3 although it be kept under ground and 
perience (hews, that right and victory alyaies do not concur i 


is 


_—_— 


CHAP XXXVIIL 


of the ordirary manner'of trial amongſt the Saxons by 


Inqueſt. 
[He laſt and moſt ordinary way of trial was by witneſſes 
. (upon travers of the matter in fa) before the Jurors, and 7, queſt, 
heir votes thereupon : . this made the Verdict y and it deter- 
nined the matter in fa&. Informer time:queſtionleſs 1t was a 
confuſed manner of trial, by votes of the whole multitude , 
which made the verdi& hard to be diſcerned : but time taught 
em better advice, to bring the voters to a certain number, ac- 
ordingito the Grecian way , who determined controverſies 
y the ſuffrages of four and thirty, or the Major part of them. 
But how the number came to be reduced to twelve I cannot 
dnjeQure, unleſs in imitation of that' rule of compurgators , 
hat ordinarily exceeded not that number. The firſt Law that 
lcfined this number was that of A&theldredabout three hundred A, 5, 
ears before the Conqueſt. Tr fingelis Centuriis, &c. In Engliſh Li, Sax.Lamb. 
us >- In every Century or Hundred let there be a Court, and 
twelve ancient free men, together with the Lord of the 
adred be ſworn that they will not condemn the innocent , 
jor acquit the guilty : and this was ſo ſtrictly eyed, that Al- _ 
red put one of his Judges to death for ' paſſing ſentence upon Mircr cap. 5. 
verdict corruptly obtained , upon the votes of the Jurors , Pots bo 
whereof three of the twelve were in the negative. And the 
ame King, put another of his Judges to death, for paſſing ſen- 
ence of death upon an igtoramws, returned by the Jury: and 


Emmmns; 


I third, for condemning a man upon an Inquelt taken ex officio, 


when as the Delinquent had not put himſelf upon their tri- 


But the Saxous were more careful ' of the credit and life WW Tur.es. 


Wf man, forno mans life or credit reſted altogether upon the caſt 


ff twelve opinions: but firſt twelve men enquired of the fame 
nd ground thereof, which if liked rendred the party under the 
O 2 ſpot 
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ſpot of dilinquency, and'meet to be looked upon as under th 
ſuſpicion of the Law, who formerly was but under the ſuſped 
of ſome particular man. And then was a ſecond enquiry of the 
fact, if the party traverſed the vote of Fame, In both which 
trials the verdict grounded it ſelf, upon-thoſe a/legatz and pri: 
bata which were before them... The-firſt of theſe inquiries wa 
before the Coroner , who everrintheſe old days had the view 
of bloodſhed. The ſecond was had before the Jud e of like 
and death : neither -of which could legally indamage the part 
without the other., unleſs the Judg meaned to anſwer it] with 
the peril of his own. perſon and eſtate, as iit' betell in - Alfred 
time, when as a Judg ſuffered death for paſſing ſentence upg 
the Coroners only record, unto which a replication is allowed) 
as the book faith 3 and another Judge had the ſame meaſure for 
condemining, one without appeal or indictment foregoing 
Where by the way I might note another difference between 
Appeals and Indictments,' in this, that Appeals were and- an 
the more ſpeedie trials than Indictments, in as much as the for 
mer were but one act, the latter two. | | 
And yet time and experience refined this way of trial int 
a more excellent condition: For the bloody times of th 
Saxons firſt age paſſing over, and peace arifling by degrees, thi 
together with the Britoxs began to intercomon , and aboutitht 
Marches become a mixt people under a mixture of governmne 
and Laws ( as hath been already noted ) amongſt which oit 
concerned their way of trial of matters in fa& by a Ju 
mixt both of Britons and Saxoxs , which was ſetled: by a La 
L!. :heidred. made by Atheldred. Viri fint, &c. In Engliſh thus : Let ther 
exp. 3. Land. be twelve men of underſtanding in the Law; fix- of then Fs 
glifſh, and fix Welſh; and let them deal | Juſtice both to 'Engli 
and Welſh. The equity of this Law in future ages ſpread'i 
ſelt into all trials of Foraigners in! every -place throughon 
this INland. Unto ſuch as ſtumble at this conceipt,-+becaule they 
are ſaid to be etate ſ#periores , and jure conſulti, I ſhall onl 
note thus much, That it is not to be:doubted but the-work © 
Jurors required chief -men both for experience: and | know 
kdg in the cuſtoms of thoſe. times , to enable them to judy 
of the.matter in.fact; and upon whole judgment. the > - 
.. | 2a 
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death: of - the party' reſted principally': and as probable it is 
thar:thoſe Jarors-, as they were then chief men', ſo they fate 
in the moſt'eminent-place of the aſſembly or court, and were 
co4aſſeſlors with the Biſhop and Sheriff who did ſerve , but 
only to adviſe the reſt, and they or one of them to publiſh 
the ſentence which the Law predetermined : And this chict 
placeithe Jurors might have poſſeſſed at this day; as they do in 
Sweden, had the chict : men holden the ſervice till worthy of 
their attendance. | 

But great men grew toogreat in their own: eſteem for the. 
ſervice of: their Counrey ,- betaking, themſelves to ſerve them- 
{elves 3- and matters of higheſt imployment were left to thoſe 
of-the meaner condition , who:being in their own; perſons of 
leſs admiration. , : were thought unmeet to ſit in_ ſuch eminent 
places, and {o from the bench deſcended to the: floor, as at 
this day. This delidiouſneſs of the greater ſort made one ſtep 
4urther to the full perfe&tion of that manner of trial both of 
the perſons and eſtates of the Engliſh, which hath been the 
envy of other Nations ,, and is called the trial per pares or by 
Peers. For the pride of the Danes ( now growing into one 
people with the Saxons ) not induring ſuch fellowſhip with 
the mean Saxon freemen in this publique ſervice 3 and the wiſe 
Saxon King cſpying the danger in betruſting the lives 
and eſtates of the pooreſt fort unto the dictate of theſe 
{uperbient hamours 3 and on the contrary in proſtituting the 
Nobler blood upon the vote of the inferiour rank of men, 
provided a third way , and by agreement between him and 
Guntburne the Daxe , ſetled the Law of Peers. .S: miniſter re- 
ging, ©. It a Lord or a Baron be accuſed of homicide, he (hall 
jy be acquitted by twelve Lords : but if -of inferiour rank , he 
ſhallbe acquitted by eleven of his equals and -one Lord. Thus 
Gods providence diſpoſed of the pride of men, tobe an in- 
ſirument of its own reſtraint 3 for the great men erethey were 
aware hereby loſt one of the faireſt flowers of their Garland, 
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of the meaner ſort 3 and thereby a fair opportunity of con- 
taining them for ever under their aw. Andno leſs remark- 
abe was the benefit that redounded to this Nation hereby, tor 


viz..the judicature, or rather the malterſhip of the lite or death. 


had 


Peers. 


Ll. Atlured. 


Concil. Brit, . 
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' hadthe great men holden this power, as once they had it, it- 
might ſoon have.endangered the liberty of the free-meny and 
thereby been deftructive to'the Fundamentalconſtitution of the 
. goverment of this Realm, which conlſiſteth in thejuſt and equal 
participation of: theſe priviledges , wherein all are equally con- 
cerned. This was the trial wherein the people of this Nation 
were made happy above all other people, and whereby the free 
men » as they had the legiſlative power, ſo likewiſe had the: 
juridical 3 and thereby next under God an abſolute dominion 
over thernſelves and their eſtates : for though-this courſe of tri- 
al was firſt applied to-matters of crime » yet it ſoon alſo ſeized 
upon the Common pleas, which for the moſt part was the. 
work of main import-in-the Hundred Court z and ſuitable 
hereunto. are the-preſcriptionswhich are extant in the Laws 
books: of -cogniiſance: of pleas, and writs of Aiſize, &c. from 
the times of the Saxoxs, as in-that caſe of the Abbot of Bury. 
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CHAP. XXXIX. 
of paſſing of judgment and execution. 


_ 


Fter-verdi& judgment -paſſed according to the letter of 

the Law; or known cuſtom in criminal matters'accord- 

ing to the greatneſs of the offence, cither for death or loſs 

of member. Butif the circumſtances favoured the Delinquent 

he was admitted to redemption of lite or member, by finealfo 

ſetled by letter of the Law, and notleft to the Judges difcre- 

0d in tion. If 'the crime reached only to ſhameful penance , ſuch 
Ll. Canur, as Pillory or whipping ( the laſt whereot was inflited only 
upon bondmen.) then might that pounes *'be reduced to a 

ranſom, according to the grain of the offence aſſeſſed in 
the preſence of the Judge -by the free-men , and entered upon 
the roll , and the eſireat -of. each' ranſom ſeverally 'and apart” 
ſent tothe Sheriff. This ranſom. was:paid uſually unto the 
Kingand Lord, and theparty indamaged, or his friends, if 
the caſe ſo required 3 accordingto the.old German rule , Pars 
muliie 
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_ mulite Regi vel civitati pars ipſt qui vindicatur vel propinguis ejut. 
This courfe opened (indeed away for mercy', but through Vacitus. 
corruption a floodgate to wickedneſs in the concluſion. . Of 
impriſonment there was little uſe in the eldeſt times 3 after- - 
wards it was more uſed not only to ſecure the perſon to come to 
trial of Law for miſcarriages paſt , but ſometimes to ſecure 
men againſt committing of future miſchief , eſpecially if ic: 
more concerned the publique. I find but little or no uſe there- 
of barely as a puniſhment , nor would their anceſtors ſo punith - 
their bondmen : Vinculis coercere rarum eſt, In caſe of debt or + 
damage the recovery thereof :was in nature of- eleg/t 3 for the 
party wronged either had the offenders goods to him delivered 
orthe value in money upon ſale of the goods made by the She- 
riff; and if that fatished not » then the moity of the Lands LH. Ed: - 
was extended , and fo by moities ſo far as. was poſſible , ſalvo - 
eentenemento, and when all -was gone -the defendants arms 
"( which were accounted as the Nether-milſtone or; ſtock of 
maintenance ) were laſt of all ſcized ; and then the party was +7 £47: 
accounted undone » and caſt upon the charity ot-his friends tor 
his ſuſtenance : but the perſon of the-man was never imprif{on- 
ed asa pledg for the debt no-not-in the- Kings cafe; Alfred 
impriſoned one of his Judges for'impriſoning a man in that 7 ©P- 1 
caſe, One puniſhment of death they had- in caſes of crime, 
and that was by hanging or 1irangling 3. and where » the crime 
was not ſo great , ſometimes enſued -lofs of member or muti-- 
lation 3 and in many ſuch cafes Excommunication pronounced 
indeed by the Clergy, but determined;by the Law, which in 
thefirſt conception was framed in the womb of the legiſlative Concil. Brir: 
power in Parliament, as may-appear in-many Laws there made; 105, 251, 355, | 
nor was there in thoſe times any queſtion made of the cogni- +**: 
ſance thereof, ſo long as the Clergy and Laity had charity e- 
nough to joyn in all publique Councils. 
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CHAP. XL. 


of the penal. Laws amouglt the Saxons. 


"DAſling the Courts and manner of proceedings till ſenteng 
| tie are now come to the particular Laws that direCed: th 
ſentence , and firſt of thoſe that concerned criminal offence 
During the Saxons time the Common-wealth was in its ming 
rity , the government tender, the Laws green and{ubje&t 
| bend according to the blaſt of time and occationz.and accordit 
to the different diſpoſitions of goyernours, ages, and. people 
' For though the Saxons were in name our firſt matter , yet nt 
they only 3 but they having once made the breach open, .a 
entered this Iſland it became a- common ſewer to .the excre 
cency of thoſe Eaſtern people of. the Angles, Danes, Almai 
and Goths ; as their ſeveral Laws left with us in power 4 
not obſcurely inform us and amongſt all the reſt the Got 
were not the leaſt concerned herein 3- tor the- Saxon: King 
termining what people ſhall be holden Denifins in this King 
dom, faith that the Goths ought to be received and prote& 
in this Kingdom , as ſworn brethren, kinſmen and prog 
Citizens of this Common-wealth. Nor can any Nation up 
earth (hew ſo much of the ancient Gothique Law as. this Iſla 
hath. Nevertheleſs in this mixture of people of ſeveral:N 
tions, there being a ſuitable mixture of Laws, as the power 
any one of theſe peoples changed , fo likewiſe did their La 
change in power and long, it was ere a right temper of on 
- uniform Law could be fſetled , yet. in the interim theſe ſha 
remembrances lett unconſumed by time I have ſubjoyncd, thi 
It may appear their notions were excellent , though ſomewhi 
.1nconſtant in their practice, 

Thoſe times were dark, and yet fo far as any light ap 
peared the peopie were to be honoured tor their reſolution U 
the defence thereof. For there was few of the Commandment 

. of the two Tables which they did not alert by Laws by my 
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made, the third and tenth excepted 3 which latter commands 

the inward man only , and whereof God hath the ſole cognt- 

ſance. - 

| True it is that the firſt Commandment containeth 7h, #,4 
© much of the ſame nature 3 yet ſomewhat is vilible , and that c,aaud- 

© they bound 3 for whereas in thoſe times the Devil had ſuch ,,-y+ . 
power as he did prevail with ſome, and thoſe it may be not 19;4chery. 

2 few , to renounce God, and deliver themſelves wholly to his 

own will; they puniſhed this crime with Baniſhment as un- 

worthy their- ſociety that would communicate with Devils, 

yet if the delinquent had done any miſchief whereby death x1, 5,,. ep.s; 
enſued , the parties puniſhment was death 3 yet might all be 

diſcharged by ranſom , and good ſecurity tor good behaviour 

for time to come. 

For their worſhip of God thty were no lels zealous in qp, cond 
maintenance 'of the manner 3 as their forefathers liked not Cmand- 
the uſe of Images or piftures for adoration, neither did they : ,,.,. 
and though the Clergy in other matters led them much, yet in 
this they were alone for a long time 3 for though the Roman 
Church had the uſe of Images above three hundred years be- 
fore Auſtins coming , yet could not that cuſtom faſten upon 
the Saxons for the ſpace of above one hundred years after 
Anſtins coming , notwithftanding the endeavours of Charle- 
main and Pope Conſtantine by his baſtard decree begotten upon 
the dream of the Biſhop of Worceſter that ſaw the Virgin Ma- 
ries Piure brought him in his ſleep by her felt , and with a 
command from her that it ſhould be ſet up in the Church and 
worſhipped : I fay it could not faſten any conſtant practice of Concil. Brit, 
Idol worſhip , nor ever wreſt a Law from the Wittageumot to 318+ 
countenance the ſame 3but rather on the contrary they (till pre- 
W ſerved the memorial of the ſecond Commandment in the Deca- 
logue even then when as the Romaniſts had expunged the ſame 
out of the numberz and they inforced the ſame by a Law 
of their own making, ſo far as their Clergy , or reverence they 1, Canut. c. s: 
bare to Rome would allow. 

It hath been formerly obſerved that the Saxons took no note The third 
K of the vice of prophane ſwearing and curling 3 which crime Commands 
W (if it were in uſe, as it cannot be otherwiſe conceited but it mext. 
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was) as the times then were,muſt lie upon the Clergymens a6 
count for their negle& of teaching the” point, or upon the 
general ignorance of thoſe times, which underſtood not the 
Commandment , nor the Scripture. For we find no Cann 
again(t it, nor ſcarce any doctrine concerning it , but only 
in caſe of falſe (wearing, till Axſelms time. True it is that 
Chryſo(tom {eemeth zealous againſt all ſwearing > but that wx 
his perſonal goodnefs , which for ought appeareth died with 
him. And Anſelme contending againit ſwearing by the cre 
tures, and idle ſwearing , renders his grounds in ſuch manna 
as it may be well conceived that. he underſtood not the 
main. 

L am the rather induced to conceive Charitably of thofe timg 
in regard of their exceeding zeal for the honour of the Lork 
day ; which theweth, that ſo far as their knowledg wouk 
maintain them they had zeal to make it into a@&ion. Thy 
began this day doubtleſs as other days, according to the a 
ſtome of thcir forefathers in Germany, Nox ducere diem vide 
And becauſe they would not allow their ſecular affairs t 
trench too nigh that days devotion , they made"the Lords d: 
to begin on Saturday at three of the clock in the afternoon 
and to continue tI}l munday morning. No paſtime , no nd 
their beloved ſport of hunting , was allowed during. all thi 
while : nor no works were to be done, but ſuch as concernd 
the worſhip of God and thoſe Laws they bound with penal 
of tine, it the delinquent were a free man 3 it he were a bor 


114-268-337", ſervant , he was tobe whipped : Nor were theſe the Laws d 
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The fifth 
Command- 
ment. 
Treaſon, 


Tacitus: 


one King, or age only, but of the whole currant of the Saxc 
government, and may, although dark times they were, yet pu 
us in theſe days of light to the bluſh, to enter ,into compar 
with them for their devotion. | "n 
In tkeir converſation with men the Saxons ſeemed yet mott 
firict, and being a people of. a publique ſpirit , they preferred 
the good of their Countrey above all z accounting trechen 
a2ainſt it , or neglect thereot-in time of danger. to be- a crin 
of the greatelt concernmient , and to be puniſhed in the highel 
d:gree Proditores & transfugas arbiribus faſpendunt.Other rev 
{oa them this, no not againlt Kings, did they then acknowledg 
an 
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any 3. and therefore the form of the Indi&ment for contriving 

the death of their King concluded only Feloxyice, as may appear Miror cap. 2. 

in that form of an indiAment for an offence of that nature in- Sc 1! 

tended and plotted againſt Edmond the Saxon King: when as 

for the plotting againſt alliance» though of common and infe- 

riour nature , the indi&ment concluded feloxice & proditorie. 

And whereas the penalty in caſc of trechery againſt the Coun- "nod Fe 

trey was death, and fortciture of the whole eſtate, both real © 7 

nd perſonal : In trechery againſt ST it was only loſs of Ll. Edw. c. 38. 
ife, and of the perſonal eſtate. Andtheretore it may ſe em that _ 

dajclty had not yetarrived at its full growth; or elſe that the _g F166 

greatelt meaſure thereof reſted in the body Kill. As 
If in. any thing the Saxons were indulgent, it was in matters The ſixth 

of Blood ; for they were a warlike people, and looked upon it Command- 

as under the regiment of valour 3 and therefore it was puniſhed meyr. 

only with fine, according to the old rule, Luitur homici- Man-ſlaugh- 

dium certo armentorum & pecorum numero. $0 as even in Ger- ter, 

many they had learned the trick to ſet a price upon that crime 3 

and: this they afterward called /Manbotta wera wirgida wita 

andlaſhlight : and which was worſe , they countenanced that 

which in after ages was called deadly feud 3 and fo under co- 51x. Limb. 

lour of puniſhing murder with revenge , they added blood to £2. 17. 18. 

blood. But as times grew more tame, and inclining to civility 

or Religion, the cry. of Blood was more hideous 3 and this 

urged on the Law of appeals , and fo private revenge became _ 

under the power of the Law : which puniſhed death with Miror. cap. 5. 

death, favouring of ſuch a King as Alfred was, who firit taught 7 as PERS 

the Scriptures to ſpeak in the dialect of our own Laws 3 like preface Lamb. 

the Rubrick amongſt the Canons , bringing therewith both 

lirength and beauty 3 yet they had degrees of blood-ſhed, and 

made a difference in the puniſhment 3 for ſome ſprung from 

ſudden paſſion , but other was forethought and purpoſed 

which laſt they called Abere murther , or murther by torcplot g;,gr P.4 

or treachery 3 and this was made ##llo precio emeadabile; and 11, Canur. 

yet towards the times of the Danes devotion grew of ſo high cap. 93: 

adye that a SanGuary could repreſent any bloodſhed more 

allowable, if not acceptable 3 under the golden colour of re- 

compence made to the King, the Lord of the party flain , _ 
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the parties friends 3 for the loſs of a ſubje&, a tenant, and x 
friend , according to that of their forefathers 3 recepitque ſa. 


Tacitus. tisfattionem univerſs Domus. It would be too tedious to recite ex; 
all the particular Laws, with their changes, and therefore thy} G, 
ſhall be left to the view in the ſeveral Laws of Alfred, Edmonl =, 

Reta Canutus and Edward the Saxon Kings, Yet one cuſtom firt# ye 
wg rt T begun by the Danes, I cannot omit ; That it a man were fount ch 

Gap; 20. " ſlain, whoſe parents or friends were unknown , by' commaÞ co 

Miror. cap.!. intendment he was to be preſumed to be a Dane » and then iff w: 

Sec. 13. the delinquent were not taken, nor fled to Sanctuary , nal E: 

LES OS known where heis, the whole Hundred was amerced for th gu 

racton. 


'. 3 eſcape; but if the partic ſlain were known to be of Engliſh px 
rracte 1-Cap-L5- ents , it was otherwiſe. This cuſtom- lafted long; after thi 
Breach of Normans time, the Dane being: only changed into the Ny. 
peact. max , and was called Enghſhire- Batteries, maimes , imprj 
Batteries, fonments, and other breaches of peace were puniſhed by tine, 
Maimes: which they called Fightwitt, Grithbrece or Frithbreck,;, and th: 
Impriſoz= delinquent ordinarily put in ſureties for the peace for fu 
mts. time 3 the tine was increaſed bythe number of delinquents jo 
Alured. pref. ning in. the fact forit feven joyned, it wasa riot, and the fn: 
Lam, 15. was then called-Flothbete. It the number were five times þ 
many wiz. thirty-and five, then it was a rebellion or war. $& 

condly, the tine was increaſed by the time or ſeaſon of the fad, 

as in Lent, or while the Army was in the field 3 becauſe, in the 

fr(t caſe, the holy time was prophaned 3 in theſecondthe coun- 

trey was more endangered when-theſtrength was abroad, and 

the Army might be diſcouraged at the news of the diſturbance 

at home, And therefore the Saxons puniſhed this:with deat), 

Li. Edw.c. 31, or hne ſuitable.. Thirdly, the fine was the greater in caſe of tht nt 
et; excellency.ot the place, where it was holy: ground, or in th a 
Th ay Hi ;, preſence of great perſons, ſuchas the King or Biſhop. d 
Can Adultery. among the old Germazrs was holden a crime of 1 / 
P 

d 


PEER high nature 3. the penalty. of the woman that committed that 
Paron. Annal. cFIMe was death. I find not what became of the man; in latter 
"45. num- 5. times of the . Saxons. it- grew leſs penal, and more common 
Concil. Brit. By, Alfreds Law it was fnable, and the fine called Legiermit. By 
-þ FASO *y Canutus the man was fined or baniſhed, the woman to loſe her 
peg. 2.2, noſe , ears, and her portion. Inceſt. was. more penal to. the 
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man than Adultery, and yet it touched not his life. 


% Robbery amonſt the Lacedemonians was accounted but a 
| trick of youth, the Athenians thoughts were more ſevere. The 
| Germans likewiſe differed in their cenſures concerning it 3 the 


& S2xons puniſhed it with death, but the Angles with fine only 3 


| yet Ina the King made it mortal, and Canntus followed hin 
| therein : and Edward the Confteſſor limite4 that puniſhmeat 


to thefts of twelve pence in value, or above, burning of woods 
was tinable by Inaes Law : but Burglary was felony. In King 
Edmuni:s time oaly the Danes made it finable 3 poſſibly. being 
guilty in their own conſciences of their own propenlity to ra- 
pine and plundzrings. This priviledg, of the. dwelling houſe 
was anciently called Hamſoca, or Hamſoken , or Hamſokne. 
Treſpaſſes committel upon ground were all comprehended un- 
der the general name of Edzrbrece, or hedg-breaking 3 and 
the penalty. was not: only tne damage tothe party-» but alto 
fine to the King upon action , which in theſe days paſleth un- 


| der-the name of Quare clauſum fregit ; according to the words 


of the Writ. The dammages were more or leſs according, to 
the time or ſeaſon when it was done; for. if when the Army. 


wasabroad, the dammages were doubled; and in like manner, 


it-done in Lent time. It the treſpaſs was done by a Beatt, the 
owner mult pay. the damages : But it it were occaſioned 
through the "complainants default ( as-through his-gap ) no 
damages were paid. The conſtant: tine. to the King in all 
ſuch treſpaſſes was by Alfreds Law ſet at tive ſhillings. Other 
ations alſo were then uſed as touching damage done to goods 
and ations upon the caſe 3. for in Alfreds time the Plaintifi 
recovered not only damages for: treſpaſſes done to poſicthons 
and goods, but alſo colts for -injurics- in point . of ſcandal. and 
defamation ,.in caſe the. complainant ſpecialiy. declareth that 
he is thereby. diſabled or indamaged in his preferment and. 
maketh , proof of the ſame ſuitable unto the forms of our 


pleadings at this day , which conclude with per quod &c. .or &: 


deterioratus eſt Exc. 

The Saxons were utter-encmies to. perjury.:'.they punithed 
K'with cternal diſcredit of teſtimony 3 and ſometimes wit! 
baniſhment , or with grievous tines to the. King, and muicts 

to 
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Burglary. 


Li.Edm. cap.«. 
Li.Canur. p.5g. 


1reſpaſſes. 
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Spec. Sax.1.3,, tothe Judg- For that difference i find obſerved in -mole dain 


aſl. $3» 
Wale by (9,4-then for one and the ſame for ſo the Hiſtorian pars mule Re an 


Boles 


Ll. Edw. C18. 


'Miror. Cap. $. 
SEC, Is 


Taheritance. 


of the party dead went not to the eldeſt fon »t cetera , . but 


A —s 


between hnes and mulds , albeit the more ancient times uſed 


gi. Inall theſe matters where any intereſt was veſted in the H 
Crown the King had the prerogative of pardon 3 yet alwaics the ra 


recompence to the party was ſaved 3 belides the ſecurity of the® col 
good behaviour for time to come, as the caſe required. ' of 
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CHAP. XLI, 


of the Laws of property, of Lands and goods, and they 


manner of conveyance. 


Þ rs paſſing over ſome tops of $Saxoz penal Laws, beſids 
the general rule or Law of eye for eye, tooth tor tooth, & 
it now remains as lightly to glance at a few generals concerniny 
the ſetling and property of poſſeſſions in point of title 3 con 
cerning which , although it be true that the Conquerors « 
this part of the Iſle were a body aggregate of many Nation 
or peoples 3. and-ſo divers cuſtoms muſt. neceſſarily ſettle by 
common intendment in ſeveral places, according as they chok 
their habitation : yet the general cuſtom of the Germans, x 
touching deſcent of inheritance was to the eldeſt fon; For Ts 
citus ſpeaking of the German Cavalry , faith , that the hork 


to the moſt valiant man amongſt them of that linage ; which 
words vt cetera do plainly intimate, that other matters 
profit paſſed to the eldeſt ſon in point of deſcent 3 Nor. can 
I conceive how men ſhould be induced to conceit that the 
cuſtom of Gavelkind was the ancient general cuſtom of the 
Germans, Its true the words of the ſame Hiſtorian have mif- 
lcd ſome 3 the words are, Heredes tamen & ſucceſſores'cuiqut k& 
Liberi ; theſe taken colleQively I grant may import ſomewhat :;- 
tending that way 3 but they may as properly be taken di-W c.* 
jun&ively , that the Childred inherit by courlez and if none 
fuch were, then the Brothers 3 if they failed, then uncles. And 
its 
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"P not only evident that in the. publique ſucceſſion: to the 


* Hiſtories may appear 3 and had any other cuſtom been gene- 


i 
«i could that other cuſtom hold out agaiſt the conſtant deſire 
| of the Saxons to perpetuate their families in greatneſs and 


© Fonour : all which belides the exprels Laws ſet forth-in[the 


" Codes, are in my conceit ſufficient to induce an hiſtorical 
faith that the general courſe of deſcent was to the eldeſt ſons, 
and not to all joyntly. Neverthelcfs out of this eſtate of in- 
heritance divers particular eftates were created , as well by 
common cuſtom , as by the eſpecial a& 'of the owner of fuch 
an eſtate. Such of them as were wrought: by cuſtom was. occa- 
floned from marriage , whereby if the man was ſetled of ſuch 
ſtate as former]y hath been recited, and died; his wite ſuryi- 


© OS. 


ſuch eſtate of inheritance. This cuſtom though ancient, yet 
is not originally from the 'Germans., but from! ther Latines 
rho uſed to give dower with the-'man, and receive portion 
vith the woman. But the Germans learned from the Greeks 
otherwiſe 3 for the Laws both of S$o{ozz and Lycrrgzres forbad the 
latter , leſt marriages ſhould be made for reward , and not 
grounded upon affe&tion 3 which; as they conceived, would be 


And therefore Tacitus noteth this by way of ' Antitheltis Dotem 
n0n uxor marito ſed uxori marittt offert, The dower that was 
given in the firſt times was goods 3 and theſe were utenlils for 
war. Andthe wife many times returned-to the man tokens of 
terlove in the ſame kind',' and-ndt as gages ofrfature: main- 
tenance, unleſs' we ſhall account war their proper calling 
from whence their livelihood ifſued. Succeeding times grow- 
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and taught them to prefer the ſiock gotten by commerce , 
before that of war, and ſo the dower was changed. This 
coprſe continued ai the Saxory time: for-:ought I can tind; 
for 'not 'much' above 'threeſeore years before the Conquelt it 
was by a publique Law confirmed , that the Bridegroom i 

ore 
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Crown they had an eye this way 3 but inthe deſcent of private: 
| and particular cltates, as by matty inſtances out of, thoſe old- 


F ral, Alfreds rule by Moſes Law had never ſucceeded 3 nor' 


ing, by ancient cuſtom ſhe had her dower or: third part of Dower. 


Plur.v 'r, Solon; 
Apotheg. 
Lacon. 


a meatis to maintain the lirengeh of mankind 'i generation: - 
his 


ins more calm changed the cuſtom of tighting into trading » 


LI.Sax. Lamb, * 
Eaum. Ta 7.65 . 
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fore marriage- ſhould ſet: forth that portion of goods thy 
{howld be his wifes, and theſe were ever afterward holden he 
own proper-goods. But 4t no ſuch proviſion was -made hg, 
fore marriage , then the Law or cuſtom gave the wife half he 
husbands goods, if ſhe outlived him » and it there were chil. 
dren, then the whole eſtate in goods, to provide for her 
and-them-, -untill ſhe took a-ſecond husband 3 but 'if the 
band ſuffered death as a Malefator , the wite was to havehy 
'Ll, Sax-Lamb. gne third part. I find no footſteps of Dower in Lands until 
a $an.es, the Normans time 3 who were alſo as well owners of the wike 
"02ee"P"7"* perſonal eſtate » as.of their perſons 3 and before which tiny 
the Saxon wives in divers regards were more abſolute a 
independent: I fay not more happy , becauſe they were new 
one with their husbands 3 nor were they ever under the La 
of -free pledge, as wives 3 nor was the husband his wifes pled 
as he was her husband 3 although as a maſter he was free p'ed; 
for his ſervants: for the Law was, that in caſe the husband a 
1L1.£dm.Lamb Tied his wife away into another Lordſhip , as he muſt gi 
CAP. '7. pledges that his wife ſhall have no wrong» ſo ſhe muſt gi 
pledge by her fricnds that ſhe ſhall do no wrong 3 and ſhe p; 
ſed therefore as an appurtenant to her husband , then in uni 
with him 3 and her.eftate or portion was rather appurtenant 
her then him 3 for if ſhe failed in her good carriage to her hi 
bandſhe was to make amends out of her own eſtate to her hu 
band and if her eſtate ſufhiced not, then her pledges were 
LL. $4xi $o. fatisfie the husband. Nevertheleſs what failed.in the relation 
Reg. 22 the woman to the-man, was ſupplied in the relation of them 
to the woman 3 for beſides the.reſpe& the men bare to the wt 
men, as their wives, they honoured them as German wome 
that admired valour in all,; Idolized it in their husbands., an 
ſhared in it themſelves3 and upon occalion merited therd 
not only to be companions in honour , but triumphers abc 
men , yea:their Commanders and governours.: Nor was thi 
the original trick of the rude and uncompt Germans or Baſh 
barous Britans, but of the wiſe Greeky 3 -and received as ma 
be ſuppoſed from the Lacedemonians, upon as good grout 
as the wife of Leonidas the Lacedemonian King rendred., wiiear. 
being asked why the Lacedemonian women ruled their huftep 
ban 
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bands: Its true, ſaid ſhe, for-we only 'know how to obey our Cxrreſie of 
tusbands. ' A ſecond particular eftate , which the Law derived England. 
out of the inheritance, was advancement to the husband 3 for . 
the Saxons were not fo ſtupid as to refuſe favour proffered : . 
and therefore they made a Law of Counter-tencur to that 
of Dower which we commonly call tenure by the curtefie of 
England z which was but a perquilite of the' wives eſtate gi- 
yen to the husband, in caſe he overlived his wife, and had 
iflue by her born alive: The name was probably given by the 
Normans , who as it {cemeth had no ſuch cuftom 3 and there- 
fore they gave'it the name trom. the EngliÞh ( albeit tince that 
time Scotland hath alſo allowed it amongſt them ) who 
might probably bring it+ into this Kingdom or Countrey Ll.Alm. tir.92. 
4mongt the mingled people 3 for this cuſtom or Law is found Lindenbr. cod. 
amonglt the ancient Almain Laws : differing only from the 
Law this day in the evidence of the title z which now ariſeth 
pon the birth of the Child heard to cry 3 when as in thoſe daies 
e title yeſted not unleſs the Child opened his eyes wt poſſit vi- 
eculmen domus,” & quatior parietes , which toucheth not 
pnly the opening of the eye, but alſo the rowling of it abour. 
| Eſtates that were derived out of the eſtate of an inheritance b 
by thea& of the party , either - were ſuch as concerned the £/i#te t21:c. 
hole inheritance, or part thereof. That which concerned 
ie whole inheritance, was nothing but a parcelling of it out 
ccording to the will of the giver3 and this was .afterwards 
alled eſtate Taile , which paſſed alſo amongſt fome places by | 
yay of cuſtom » as amongſt the Angles it was a Law that the rp. eds 
nheritance ſhould paſs'unto theiſſue males on the fathers ſide, 200mm": 
antiltthe fifth generation. before any title could. accrue to the 
Wſlue female 3 and then according to their Proverb, it went 
rejWrom the Lance to the Spindle. But the Danes poſſibly might 
boPrevent this in the continuance thereof 3 for they brought 
uiong with them that which was formerly the Saxoz cuſtom , 11. Sax. tic. »: 
BaFvhich carried the inheritance unto the daughters , upon the ibid. 
nailing of the iſſue male as in the example of Cenedritha Concil. Brit. 
aundaughter to Cenulphis, among(t multitudes of others may ap- 35 
wiper. But where Lands were conveyed by writing or a& of, ,, 
hulÞhe party, it was a Maxim that the will of the conveyor ſhould 5; c. " 
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be [iri&ly obſerved :. nor could ever any one that came in, by 
vertue of ſuch writing ever alien the Land to croſs the cur- 
rent of the original conveyance. The entailing of eſtates 
therefore was very ancient , although by corrupt cuſtom it 
was deluded,as the Lord Dier in his argument of the L. Berkliz, 
caſe obſerveths;- * FINDEIST 

Another cuſtom of inheritance was catcht 1 know not hoy, 
its called Burrough Engliſh , and by thename may f{cem to hy 
brought in by ſome Cynical odd Agle that meant to croſs the 
world , and yet in:a way not' contrary to all reaſon : fo 
where nature affords leaſt help ,, the wiſdom of men. hath uſed 
to be moſt (careful of ſupply and thus the youngeſt becany 
preferred befor the elder: in. the;.courſe of deſcent of inhs 
ritance according to this cuſtom. There is no further mony 
ment of the Antiquity hereof that I have met with, than the 
name it ſelf:; which importeth that it ſprang up whiles as ye 
the nameszofi Angler and Saxons held in common cogniſance 
and mightariſe firſt from_the grant of the Loxds: to. their T 
nants, and ſo by continuance.become uſual 3 and by this meg 
alſo might ariſe the cuſtom of Copy-holds of this nature ſo | 
quent, eſpeciallly in thoſe Eaſtern parts of this Ifland wher 
the Angles ſetled, and from -whom that part had the name ( 
the Eatt Angles, 05: | f 

Another:cuſtonr of deſcent remaineth , and that is to. ti 
children collectively, and its called Gavel kind , or Gavel 
kind : and by the very name ſeemeth at the firſt to ariſe rathe 
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from the donation of the parent or other anceſtor , contranfify 
to.commion cutiom, than by common Law : otherwiſe no nt th 
had been-of an eſpecial name.,. In «the original it ſeems i ” 

| uſt 


equally concevned all both ſons and daughters, as partner 
and for want of ſuch, the brothers and ſiſters. It ſeemeth wiſh 
be firſt the Law of the Goths or Futes ; for it remaineth inuk 


in theſe parts of the Eaſtern Counties. But in latter tims 
' this eſtate. was alfo tailed , or cut out ſometimes to the fon 'Cr 
and daughters ſeverally 3 that- is, the fons or brothers fi uſe 
have two parts, and the daughters or ſiſters one part ; oth 
times to all the ſons, and for want of ſuch, to all the daugh Fl 
0 ( 


ters ; and thus theſe courſes of cltates paſſed over Seas to ti 
| Southe 
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in a double firearm 3 the firſt from the Athenians thar: loved 
the ftatclinels of their families, the other from the Lacedemoni- 
ans who defired rather the continuance of their familics than Emmivs.Grec., 


their greatnels. 
The mariner of conveying 'of. eſtates: between party and Comnveyancey 


party 'was cither by a& 'of the party executed in his lite time, in writing, 
or after his death : ſuch as were exccuted in the lite time of the | 
owner, and were ſuch as for the moſt part were in matters of 
great moment , were eſtates paſſing by deed of conveyance in 
writing :' and for'this' way the Saxons were beholding to the 
Latines, who taught'them' that courſe, both for form and Lan- 
guage and Alfred enforced itby a-particular Law, viz. that all LSax.cap.z7. 
ch as hold Lands'by Deed in writing (hould hold them accor- 
ding to the intent thereof , and not-alien the ſame. contrary 
thereunto,the intent thereot being proved by the witneſſes. The Yaad | 
nature of *the conveyances' in theſe ancient times ,may appear ©__ 8 Aer (repel 
bya, deed ofone of the Kings of this Iſland about 4.00:years be- add £3, | 
tore the Conqueſt, wheteby he:granted four-plough lands inthe 
Iſle of Teret,nnto an Abbefſe ;wherein inſiead of that which we 
now call the habendum,the words are contulimus poſſidendum,#*c 14,01 Jum 
and after that followeth the uſes of the Deed two ſui &c. and Uſe. 
then concludes with a warranty, in theſe words, ,t# zero ſucceſ- 
ſoreſqe tui defendant in perpetuum nunquam me heredeſque meos Warranty. 
contra banc chartulam aliquando eſſe venturos :the effe of which 
Taſt clauſe may appear by the Law of the ſale of goods, which in 
thoſe times was, that it the ſale of goods warranted did not LI. tng. c. 74. 
hold, the loſs ſhould light upon the ſellers. The Deeds were LI. Sax. c. 24. 
uſually ſubſcribed with the name of him that made the convey- E:Edw: c. 25. 
ance, or paſſed the cſtate; and if: he 'could not write: his Signed. 
name (as it befell often)? then the: Deed was underbgned with 
his mark : for Withered King of Kent uſed the lign of the 
'Croſs in ſubſcribing his grants pro ignorantia literarum., They 
uſed alſo in thoſe daies to ſeal their Deeds ; for ſo much the Soto 
concluſion of King Trar's Charter to the: \bby of Glaltenbury One "Bebe 
Imporreth , in words tothis effect in'Englith : I Inas the King Pp. 158. \ 
tl 4 confirm this grant and liberty, by ſubſcription of my own hand, 
ml 44 under the ſeal of the boly Croſs True it is Ingulpbus tells 
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us that ſeals to Deeds were of Norman original +. L believe his 
intent js concerning ſeals of Wax anexed or afhxcd untodeedg, | 
Laſtly, in thoſe daics alſo they uſed to atteft their Deeds by ſub, 
ſcribing the names of ſuch as were preſent 3 who being of great. @ + 
er or meaner rank, rendred the credit of the Deed accordingly 

b 

0 


more or leſs valuable : 'and upon this-ground did the, acknoy. 
ledging or proving of Deeds before the King» Biſhop, County, 
or Hundred, hritariſe. x {fo433a-ahtfr Fe 
That was the Roman faſhion 3 but the more ancient Ge. 
man way of conveyance was by livery and ſeifiny as moſt ſui 
table to their ignorance, who had learning in as flight account 


as the Lacedemonians had, and cared for no' more than. woull F 
ferve the turn of natural neceffity. A property they had.. both 
in Lands and goods and where that reſteth,” no man can deny 

them the natural way of giving and receiving [by delivery fl 
And therefore though matters of ordinary uſe ſeldom cone 
mto the obſervation of ſtory , and this petty.cexempny might] nm 
very wellpaſs ſub ſilentio 3 yet we are nat" altogether,lett de ( 
ſtitute of the footſteps thereof in aftiquity. For Athbald th th 
Mercian King above cight hundred years ago gave the Mona th 
ſtery of Cutham , with all the Lands thereto-appertaining uM co 
Chriſt-church in Canterbxry , and tor the contixmation therealMf ch 
commanded a clod of earth with all the Writings. to be la be 
upon the Altar. Another monument hereof more ancient bil cþ, 
the ſpace of above an hundred years we tind in that grant of & 


Withered King of Kent, of four plough lands in the Iſle of 1 
et. the latter part whereof this clauſe concludes thus : Ad 
jus cumulum affirmationis ceſpitem hujus ſupradice terre ſupt 
ſantinum altare poſmi, ' X | 

But every man had liberty to execute the Law of his inh 
ritance in his life time 3 for ſome were ſurpriſed with ſudde 
occalions., and unexpected ifſues ana ends3 and in ſuch cals 
they did what they could to declare their intents by laſt will, 
which by common intendment being in writing .hath occalr 
oned ſome to'think that the Saxons in their original had no 
ule thereof, being as they conceived ſo illiterate as not Is 
ving the uſe of writing 3 but the Character remaining to thi 
day cvinceth the contrary 3 nor can thoſe words of Teri 
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& uullum eft teſtamentum in any rational way be expounded in 

ehis ſenfe if we conſider the context, which runneth thus ; He- 

yredes & ſucceſſores cuique libert, & nullum eft teſtamentum. 

Which in my opinion ſounds in this ſenſe: The Heirs and 

ſucceſſours to every one arc his children, and+there is no teſta- 

mentary power to diſherit or alter the courſe of deſcent, which 

by.cuſtom Or Law is ſetled. Otherwiſe to deny them the uſe 

of all tcſtamentary power , was a matter quite abhorring, the 

cuſtom of all the Greciaxs , from whom they learned all that 

they had. Nevertheleſs the. Saxoxs had; not been long acquaint- 14, wen, 

ed with the Romaniſts , but they had gotten that trick of theirs An. 817. 

alſo of diſheriting by laſt wiil, as by the teſtament of A'the]. Malmsb. geſt. 

polfe and others of the like nature, in Hiſtories may appear. MN 2 &+ 2 
The conveyances formerly mentioned concerned Lands and 

goods 3 but if no ſuch diſpoſal of goods were, the ancient Ger- 

man cultom carried them after the death of the Anceſtor pro- 

miſcuouſly , or rather in common to all the children; but in 

ſucceeding times the one half by -the Law of Edmond paſſed to 

the reli& of the party deceaſed, by force of contract rather 

than courſe of deſcent. After him Edward the Confeſlor re- 

collecting the Laws declarcd. that in caſe any one died inteſtate 

the children ſhould equally divide the goods;. which I take to 

be underſtood with a ſalvo of the wites Dower or portion. As yet - 

therefore the ordinarics hath nothing to do with the admini- 

{tration 3 for goods paſſed by deſcent as well as Lands and 

upon this cuſtom the Writ de rationabili parte boyorum was 

grounded at the common Law, as we'l for the children as the 

wites part, according as. by the body of the Writ may appear, FN. Er. 122, 
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CHAP. ALIL 


Of times of Law and v4qancy. 


Uch like;as hath been ſhewed,was the courſe of Government 
in thoſe darker times nor did the fundamentals alter ciths 
by the diverſity and mixture of people of ſeveral Nations jj 
the firſt entrance, nor froth the Danes or Normans in thej 
ſurvenue 3' not only becauſe in their original they all breath 
ed one Hir of ' the Laws and Government of Greece, /but al 
they were no other than common dictates of nature refined |} 
wiſe men, which challenge a kind of awe in-the ſenſe of th 
moſt barbarous. I had almoſt forgot one circumſtance, whie 
tended much to the honour of all the reſt, that 1s their fpeet 
execution of Juſtice 3 for they admitted no delays, till upg 
experience they found that by ſtaying a little longer they'h 
done the ſooner : and this brought forthiparticular times 
_ OD 4+ exemption , as that of infancy and child-bearing , in caſet 
OY RO av{wering to criminal accuſations. But more eſpecially inal 
iiltoxiap is of regard of holineſs of the time + as that of the Loxds dy 
Concil. Bric. Saints days, Faſils, Ember days for even thoſe days were 
518, in much honour. Nor only days, but ſeaſons: as from £ 
vent to the Octaves of Epiphany ; from Septuageſima till 
tcen daies after Eaſter, or (as by the Laws of the Confeſſor) t 
cight days after Eaſter z and from Aſcention to the eighth d 
aftex Pentecoſt; and though as Kings and times did change} 
theſe ſeaſons might be diverſly cut out 3 as the Laws of 41 
Ftheljtan, Xtheldred, Edgar, Canutus, and Edward, don 
nifc{t; yet all agreed in the ſeaſon of the year ; and that font 
were more fit for holy obſervation than others. And thus þ 
the devotion of Princes , and power of the Clergy , the fol 
Terms of the year were cut out for courſe of Law in the King 
Court, the reſt of the year being left vacant for the exercit 
and maintenance of Husbandry , and particular caliings at 
imployments, faving that even in thoſe times the Courts 
.the County and Hundred held their ancient and conſtan 
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courſe, Laſt of all, and as a binding Law unto all, it was pro- Miror. cap. 4. 
vided that falſe Judges ſhould give fatisfaftion to the party S*< 


wronged by them, and (as the caſe required ) to forfeit the re- 
ſidue to the King) to be diſabled for ever for place of judica- 
ture, and their lives lett to the Kings mercy. 


CHAP XLIII, 


An Epilogue to the Saxon Governmont. 


Nd- thus far of the joints of Saxoz Government in : 
A their perſons , precincts , Courts, Cauſes, and Laws, 
wherein as the diſtance will permit , and according to my 
eapacity I have endeavoured to refreſh the Image of the Saxon 
Common-weale 3 the more curious lineaments being now dif- 
figured by time 3 afar; off it ſeems a Monarchy , but in ap- 
proach diſcoyers mort of a Democracy 3 and if the temper of 
a body may appear by the prevailing humour towards age, 
that Government did ſtill appear more prevalent in all affaults 
both .of time and change. The firſt great change it felt was 
from the Danes that ſtormed them ,, and ſhewed therein much 
bf the wrath both of God and man: And yct it trenched not 
upon the fundamental Law of the peoples - Liberty. The 
' worlt effe& it had was upon the Church in the decay of 
the power of Religion and the Worſhip of God. For after 
much toil and loſs both of ſweat and blood, the Danes 
(finding that little was to be gotten, by blows but blows 3 and 
that the Clergy at the leaſt was the tide-wind in the courſe of 
all affairs) laid afide their Paganiſm, and joyned with the 
Clexgyz-and as their Converts and Pupils gained not only 
their quiet reſidence, but the favour of the Clergy to make 
trial .of the Throne, and therein ſerved the Clergy fo well 
a they brought the people to a perfect Idolatry, with times, 
places, and perſons, and ſubjetion of their *eftates to Church 
tributes. And as at Tenis the. Daze and Biſhop ſerved __ 
other 
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other with the fond Countrey-man , that whether Lord Dany 
or Lord Biſhop was the greater burden, is hard to be determj. 
ned. Thus hecame ambicious Prelacy in its full glory , and 
the poor Church of Chriſt clouded in darkneſs , and little hold 
left for recovery, - but only by the liberty of the Saxon freeman; 
which the Danes could never conquer , not-for want of will or 
power, *bat of time and occaſion for the Crown returned ty 
the Saxon line again after the half age of one man , although 
it was worn by three 3* fo God would have itz nor did any mo- 
nument of the Daniſh government remain, ſaving a few cu- 
ſtoms in ſome-places which ſhew:rather that the Danes wer 
there than ruled here. 

To ſumme upall. The Saxouy Commonweal was a building 
of greateſt ſtrength downward even to the foundation, arched 
together both for peace and war. That by the Law-of Decen- 
ners, wherein Juſtice was the bond, this by their Armics ge 
thered, .not by promiſcuous flocking of people, but by ordetrh 
concurrence of families , kindreds, and Decenners, all choe 
ſing their own leaders 3 and'ſo honour, love, and truſt conſpi 
red together, to leave.no mans lite in danger, nor-death u 
venged. 

It was a beautiful compoſure, mutually dependant in ever 
part from the Crown to the clown, the Magiſtrates being al 
choice men, and the King the choiceſt of choſen 3 election be 
ing the birth of eſteem, and that of merit , this bred love and 
mutual truſt , which made them as corner-ſtones , pointed for 
ward to break the wave of danger 3 nor was other reward ex 
pected by the great men, but honour and-admiration , whid 
commonly brought a return of a&s of renown. 

Laſtly, it was a regular frame in every part ſquared anl 
.made even by Laws, which in the people ruled-as lex loquen, 
and in the Magiſtrate as lex. intelligens; all of them bei 
grounded on the wiſdom of the Greeks and Tadicials 
Moſes. Thus the Saxons became ſomewhat like the Jew, 
divers from all other pcople 3 their Laws honourable for the 
King , ealie for the ſubje&+ and their government aboye all 
other likeft unto that of Chriſts Kingdom , ' whoſe yoke 
is <aſie, and burthen light ; but their motion proved 6 
irregula 
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irregular as God was pleaſed to reduce them by another 
Way. 
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CHAP. XLIV. 


Of the Norman entrance. 


Hus was England become a goodly Farm: the Britans 

; were the owners, the Saxons the occupants, having no 
better Title than a poſſc{ion yon a forcible entry, with a con- 
tinuando for the ſpace of four hundred years , ſeldom quiet, 
either from the claim and- diſturbances of the reſileſs Britans, 
or invading Danes, who not only got footing in the Coun» 
trey, but ſettled in the Throne, and after gave over the ſame to 
the uſe (as it proved) of another people ſprung from the wild 
ſtock of Norway, and thence tranſplanted into a milder Cli- 
mate, yet ſcarcely civilized 3 that in one Iſle the glory of God's 
bounty might ſhine forth to all the barbariſm of Frrope in 
making a beautiful Church out of the refuſe of Nations. 
Theſe were the Normans out of the continent of France , that 
in their firſt view appeared like the pillar of the cloud with 
terrour of revenge upon the Daniſh pride, the Saxon cruelty, 
and Idolatry of both people 3 but after ſome diſtance ſhewed 
like the pillar of fire, clearing God's providence for the good 
of this Iſland, to be enjoyed by the ſucceeding generations. 
Nor was this done by revelation or viſion, but by over-ruling 
the aſpiring mind of Duke William of Normandy to be a ſcourge 
unto Harold for his ufurpation, and unto the people for their 
cauſleſs deſerting the royal ftem: yet becauſe the haugh- 
tieſt ſpirit is {till under fame and opinion , and cannot reſt 
without pretence or colour of right and *Juſtice, the Duke 
firſt armed himſelf with Titles, which were too many to make 
one good claim 3 and ſerved rather to bufie mens minds with 
muling, whiles he catcheth the prey, than ſettle their judge- 
ments in approving of his way, Firſt, he was couſin german 
to the Confeſſor, and he childleſs: and thus the Duke was 
nigh, though there were nigher than hez but the worſt point 
R in 
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in the caſe was that the Duke was a Baſtard, and. ſo 'by the 
Saxon Law without the line 3 nor was there other ſalve thereto 
but the Norman cuſtom, that made no difference; fo as the 
Duke had a colour to frame a Title,though England had no Law 
to allow it; and this was. the beſt flower of his Garland, when 
he meant to ſolace himſelf with the Engliſh, as may appear by 
what his Son Hemry the firſt ſets forth to the World in his 
Charter, whereby he advanced the Abby of Ely into the degree 
of a Biſhoprick, and wherein amongſt his other Titles, he calls 
himſelf Son of William the great, 2#i Edwards Regi ſnceeſſit in 
regniam jure hereditario, 

But it that came ſhort, he had the bequeſt of. the Confeſſor, 
who had defigned the Duke to be his ſucceſſor : and this was 
eonfirmed by. the confent, of the Nobility , and principally of - 
Harold himſclf, and in affurance thereof promiſed his Sifter to 
the Duke in marriage, -This countenanced a double Title, one 
by Legacy, the other by Elc&ion, and- might be ſufficient if 
not to make the Duke's Title juſt, yet Haralds the more unjuſt, 
and to ground that quarrel that in the.concluſion laid the Duke's 
way open to the Crown: And for the better varniſh the Duke, 
would not be his own Judge,he referrs his. Title to be diſcuſſed 
at the Court of Rome, and fo flattered the Pope with a judica- 
tory power among Princes (a trick of the new ſtamp.) where» 
by ke obtained ſentence in his own bchalt from the infallible 
Chair: The Pape glad hereof laid up this amongſt his trea- 
ſures as an eſtoppel to Kings for times to.come : Andthe King 
made no leſs benefit of eſtoppel againſt the Engliſh Clergy that 
otherwiſe might have oppoſed. him, and of affurance of thoſe 
to him that were his friends, and of advantage againſt Harold, 
that had gotten the Crown ſine Eccleſiaſtica authoritate and by 
that means had made Pope Alexander and all the Prelates of 
England his enemics. | we +"; ; | 

But if all failed, yet the Duke had vow ajuſt cauſe of quar- 
rel againſt Harold for breach of Oath and Covenant, wherein 
if Harold chanced to be vanguiſhed, and the Crown offered it 
ſelt fair 3 he might without breach of Conſcience or modeſty 
acceptthereof, and be accounted happy in the finding, and wile 


in the receiving , rather than unjuſily hardy in the orcing 
therecot, 
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thereof. And this might occaſion the Duke to chal- 
lenge Harold to fingle Combat, as if he would let all 
the World know that the quarrel was Perſonal, and not 
National, 

But this mask ſoon fell off by the death of Herold, and the 
Duke muſt now explain himſelf, that it was the value of 
the Engliſh Crown, and not the Title that brought him over. 
For though he might ſeem as it wexe in the heat of the chafe 
to be drawn to London, where the Crown was, and that he ra- 
ther ſought after his enemies than it 3 yet as ſoon as he perceived 
' the Crown in his power, hediſputed not tne” right , although 
that was Edgar*s, but poſſeſſed himſelf of the long deſired 
prey : and yet hedid it in a mannerly way, as it he 2 in it 
ſomewhat more than Gold and precious fiones: for though he 
might have taken it by raviſhment, yet he choſe the way of 
wooing, by a kind of mutual agreement. Thus *this mighty 
Conquerour ſuffered himſelf to be conquered, and ftooping 
under the Law of a Saxon King he became a King by lieve :; 
wiſely foreſceing that a Title gotten by EleQion is more cer- 
tain, than that which is gotten by power. 
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CHAP. XLV. 


That the title of the Norman Kings to the Engliſh Crow? 
_ was by eleFion. 
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OL there are that bnild their opinion upon paſlronate notes 
of angry Writers, and do conclude that the Duke's way 
and Title was wholly by Conqueſt, and thence infer ſtrange a+ 
phoriſms of fiate deſtructive to the government of this King- 
dom, Let the Reader pleaſe to peruſe the enſuing particulars, 
and thence conclude as he ſhallſce cauſe, 

It will eatily be granted that the Title of conqu eſt was never 
further than the King's thoughts, if it ever centred therein ; 
elſe wherefore did he pretend other Titles to the World ? But 
- becauſe it may be thought that his wiſdom would not ſuffer 

him to pretend what he intended, and yet in practice intended 
2 not 
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not at what he did pretend ; it will be the skill of the Reader to 
conſider the manner of the firſt William's Coronation , and. 
his ſucceeding government, His Coronation queltionleſs 
was the ſame with that of the Ancient Saxon Kings for he. 
was crowned in the Abbey. of Weſtmiaſter by the Arch- Biſhop of 
Jork,, becauſe he of Canterbury was not Canonical.. At his, 
Coronation he made a ſolemn covenant to obſerve thoſe 
Laws which were bone & approbate & antique leges Regni, to. 
defend the Church and Chutch-men , to govern all the peo- 
plejuſtly, to make and maintain righteous Laws, and to 
inhibit all ſpoil and unjuſt judgements. The pcople alſo en- 
tred into Covenant with him, That as well within the Land 
as without. they would be faithful to their Lord King William, 
and in every place to keep with all fidelity his Lands and. 
Honours, together with him, and againſt enemies and ſirangers 
to defend, It is the ſelf ſame in ſubſtance with the fealrty 
that .the Saxons made to.their Kings, as will appear by the 
paralclling them both together. The Saxons were {worn to 
defend the Kingdom againſt ſirangers-and enemies, together 
with their Lord the King, and to preſerve his Lands and Ho- 
nours together with him with all faithfulneſs3 fo as by the” 
Saxon way-the allegiance firſt terminated on the Kingdom, 
and then as in order thereunto upon the King with his Lands 
and Honours : but the Norman either wholly omitted the firtt, 
as needleſs to be inſerted in a municipal Law, it- felt being a. 
Law in nature; or elſe includeth all within the words Lands 
and Honours , taking the ſame in a comprehenſive ſence for 
the whole Kingdom, and ſo made up the ſum of the Saxon 
fealty in fewer hgures. Which may ſeem the more probable of 
the twain, becauſe little reaſon can-be rendred why the King 
ſhould reſtrain that defence to his private Lands ( it he claim- 
&d all by conqueſt.) when as all equally concerned him'z or 
why he ſhould exclude the publick,, when as both himſelf 
and all he had was embarqued therein, and it might ſubult 
without him , but contrarily not he withouf it , appeareth 
not- to my underflanding nor did the thing enter into the. 
King's purpoſe, if the file of his purpolcs be rightly conſidered: 
For ſpeaking concerning Caliles , Burxoughs , and po nr 
whic 
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which are in nature limbs of the Common-weal , he faith 


that they were built for the defence of the people and King- LEG. Spicil. 
dom 3 was this 'the ſervice of walls. and fortitications , and «7+ 


not much rather of men within thoſeplaces of firength ? Cer- 
tainly the plain Evglith is, that in. time of breach of publick 
quiet and peace; the ſubjeas were'bound to- detend the King- 
dom, and in order thereto the people of the ſame , and of thc 
King's right included in the . publick defence; elſe it were a 
ſtrange concluſion, that each manin particular, and in thcir 
own perſon alone was bound to:detend the King's: right 3 but- 
being imbodied;zthe Kingdom. :And yet more clearly it's ap- 
parent.in that the ſervice of the order. of Knight-hood, which 
_ was the chief firength of the Nation in thoſe days, was dc» 
termined upon the ſervice of the King , and: detence of the 
Kingdom 3. or which. is more-plain , for. the ſervice of the 


King in or-for defence bt the: Kingdom, as the fiatute of ] 
Mottmain expoundsthe fame. _ But not to force the King's 5, . +6 


ſence by argument; it the- King had purpoſely omitted that 
clauſe.of the Kingdoms fafety as: of inferiour regard to his 
own perſonal intereſt; it was one of. his. raſheſt digrefſions, 
whercin he.ſoon'eſpied his exrour : for :in the midit of his: 
ſtrong and conquering, Army-he, held .himſclt unaffur.d,. un- 
leſs he had a-better foundation than. that which muſt change. 
with the lives of a few at the utmoſt. And theretore beſides 
the oath of fealty. formerly mentioned he eſtabliſhed a Law: 


of aſſociation , that all free- men_ (hould: be ſworn. Brethren, L/. Culic!sr, 
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1. Todefend the Kingdom with their lives and fortuncs againft 57. 59: 


all enemies, to the- utmoſt of their. power. .. 2- To keep the 
peace and dignities of the Crown. - 3. To rhaintain right and 
juſtice by- a means, without deceit and delay.  Joyn then 
theſe two Oaths together, viz. that of fealty, and this of fra- 
ternityz and it will tafily . appear , that: the. allegiance of rhe 
Engliſh to the Norman Kings was no other than what might 
ſtand with brotherhood, and tender regard of the publick 
above all: and differing from the Saxon tealty only in this, 
that, that was in one Oath, and this in two. Wherefore what- 


loever reſpects Reered in the rear of the King's courſe, it's leſs 


material ſo long as the van was right, albeit that the ſequel will 
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prove not much different from the premiſſes, as will appear in 


the foot of the whole account, 

Thus entred the firſt Norman upon the Saxon Throne : 
and as he had ſome colour of right to countenance his courſe, 
ſo had his Son his Father's laſt Will, and yet. he had as little 
right as he. This was William Rufus that was of his Father's 
way , but of adeeper diez and therefore might well be called 
William Rafus, ox William in grain. He was exceeding happy 
in the fear or favour of the people, for he had nothing ellc to 
make room for his riſing, True it is. he had the good will of 
his Father, but he was dead, and probably. the' people as. little 
regarded it, as he did them. Nor was it-ever obſerved that the 
Engliſh Crown was of ſo light account, as to paſs by devile 
of cefizi que we and theretore though it was deligned to him 
trom his Father, yet both right and/poſſeſhon was left to the 


people to determine and maintain. The” Clergy firſt led the 


way, having firſt taken a recogniſance of -him tor his good be- 
haviour towards then, which he aſſured as far as large. pro» 
miſes and proteſtations would ſerve the turn: and . within 
one year after, ſtanding in need of the favour of the Commons 
(to.maintain poſſeſſion againſt his Brother Robert) he gave 
them as good ſccurityias the Clergy had z which he kept in 
tuch manner, that it was a'wonder that one of ſo ſmall] intereſt 
in the Title, but what he had by the peoples lieve and favour, 
ſhould rule in ſuch manner , and yet die a King: The fa- 
vour of thepeople being like a meteor' that muſt be continu- 
ally ted, or ir ſoon goes outiand falls : for evident it' is that the 
right of inheritance was hiy elder Brother Robert's, who was 
the braver man,and more experienced ſouldierz and upon theſe 
principles had obtained the love of the Norman Barons (the 
flower of his Father's Chtvalry )and the liking of the Clergy.at- 
ter they had found by experience the emptiheſsof their hope in 
his Brother W/illiamzand was every way: ſo ſaperions to; his 
Brother in advantages; as'we are: left to believe that William 
got the day without any other ground but only that God 
would fo have it, It's true the Engliſh ſtuck cloſe to him but 
how they were gained or contained, Writers ſpeak not, but 
tell us ot his promiſes, which allo they tell us were _ 
an 
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Exit Wiliiam Rufus,and in comes his younger Brother Hexry Henry firf, 
the firſt of that name : A Prince that excelled in wiſdom, and 
by it ruled his courage, which ſerved him fo far as his aims 
and ends reached : His title was no better than his Father's or 
Brother's, but rather wofſe;; for he had noycolour ct laſt will 
to propound him to the people, and his elder Brother Robert 
was ſtill alive; and by his ſervice of the Church in the War cf 
Jeruſalem raight merit that reſpeR.ot the Clergy, as not to per- 
mit him to be a loſer by ſo well deſerving ſervice, as in thoſe 
days that was” accounted. - Nevexsthelefs' the Engliſh took 
upon Hemry as the fitter man for their turn 3 being now at 
hand and Robert at Jerafalem, and: being a native born in Emg- 
lazd, civilized into the Engliſh garb. by education , and of a 
wifer and fairer getmeanonr, and-more-inclining to peaceable 
government, which both Normans and Engliſh much inclined 
to as being weary of thirty years ſervice in the Wars, Ard 
therefore it's not marvellous if they applicd themielves to him 
ina way of capitulation, and leis wonderful it he hearkned 3:15. Pris 
thereuntoz. and yet neither unadviſcdly.yielded unto by. him, 7159- 
nor traiteroufly propounded by them,.as ſome in zcal to Mo- 
narchy conclude the point, The work 'of the whole matter 
reſting in this, that the King bound: hitnſe} to be juſt, that he" 
might-be great and the people te ſubmit unto Juſtice, that they 
might be free , like as their Anceſtors were, and themſelves by 
the Law eſtabliſhed ought to/be, - For the capitulation was in 
ſubſtance ſettled by the ancient Laws of the Saxons mixed with 
ſome additions of Laws made by the King's Father, with the 
joynt advice of the grand Council of the Kingdom all which 
both the Norman Williams had often confirmed by folcmn pro- 
teltations and promiſes , however their aQions upon ſudden 
lurpxiſal were male conſnctadines and exatiiones injafte, by this 1; p.,;. 
King's own acknowledgement. Thus thefe thxee Norman 
Kings made their way to the Throne; the firſt, ' by arms, 
under.colour of title ; the ſecond, by a kind of Title, under co- 
lour of arms 3 and the laſt by favour: but all entred the ſame 
by capitulation, eleQion, and Rigulation z and-for the general 
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had ſome regard to ſuit their courſe in order of retaining the 
good will of their people, although in a different meaſure, ac- 
cording to the differcncy of occalions, 


as... 4 


lt Sn T—_ I Oo IR 


CHAP. XLVI. - 


That the government of the Normans proceeded upon the 
Saxon principles, and firſt of Parliaments. 


'T He'principles which T mean, aretheſe : Firſt, the legiſlative 

power and influence thereof upon the whole, Secondly, 
the members-of that government, with their ſeveral motions. 
Thirdly,the laws and-cuftoms or rules of thoſe motions:and firſt 
concerning the legiſlative power. Although it be true that the 
firſt Viliam's great and moſt conſtant labour was to have and to 
hold, and had but little time or liberty to enjoy, yet that time 
of refit which he had, hedid apply it and himſelf in the fet- 
ling of the Laws by the advice of Common-council: I fſay,not 
by advice of his own heart, or two or three Norman Lords, or 
of the Norman Nobility only, as {ome men take the confi- 
dence to aver, as if they had been eye-witneſſes to the ati» 
ons of thoſe days: but by the joynt adviſe of the grand Coun» 
cil of the Lords and wiſe men of the Kingdom of England. 
I will not inſiſt upon force of argument to ſhew that common 
reaſon muſt of necellity fway theRKing' into this: courſe, but 
{hall reſerve that to another place : the teſtimonies of Writers 
muſt now ſerve the turn + and herein the teſtimony of the 
Chronicle of Liechfield muſt have the firlt place, which ſpeaks 
both of a Council of Lords, and faith that by their advice he 
cauſed to be ſummoned a meeting of all the ' Nobles' and: wiſe 
men through all the Counties -of 'Exgland, to-ſet 'down 
their laws and cuſtoms. This was in the fourth. year of his 
reign , or ratheraſter his entry : and as ſoon as the Kingdom 
was brought into any reaſonable poſture of quiet : and which 
betides the intention of governing the Kingdom according 
unto Law doth ſtrongly pretend that the Parliament had the 
| ; legiſlative 
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legiſlative power and right of cogniſance, and judicature in 
thoſe Laws that concerned the Kingdom in general; and for 
the particular Laws or Cuſtoms of ſeveral places or Frecinds,it 
was referred to a Committee or Jury in every-County to ſet 
them forth upon oath. 

Secondly, that this Councel had power to change Laws may 
likewiſe appear in that A. made concerning the introduction ig 2 
of the Canon Law, which ſhews not only the power of that ” np Arn 
Council in Church- matters, but alſo that the Canon was no © 
further in force than the ſame would allow 3 and this was alfo 
done by the Common council, and the Council of the Arche 
Biſhops, Biſhops, Abbots, and all the Princes of the Kingdom 3; 
which conneQtion ſhews plainly that there was Council beſides 
that of the Prelatcs and Princes, HP 

Thirdly, in matters of general charge upon the whole body 
of the people, the King uſed alſo the help of this grand Coun- 
cil, as may eſpecially appear in the charge of arms impoſed £!. Guhelm. 
upon the ſubjects 3 it's ſaid it was done by the Common council ©: 58. Pct. | 
of the whole Kingdom as is witneſſed even by the King's own 
Law. It may.ſeem alſo that the grand Officers of the ſtate were 
ele&ed by ſuch grand afſembly ot the wiſe menzfor we find that | | 
Lanfrank, was elected to the Sce of Canterbury by the aſſent of 4794- £11. 
the L.oxds and Prelates, and of the whole people, that is,by the /*- **9: 
Parliament of England : and as probable it is that Biſhops were 
therein alſo eleGed, for that the Biſhop of Liechfield reſigned 
his Biſhoprick in ſuch like aſſembly, it the meaning of Laxyfrank, 
be rightly underſtood, who ſaith in his Letter that it was in 5-19" Anal. 
convent Epiſcoporum atque Laicorum, An. 1070. 

Laſtly, that one Law of this King's which may be called the 
firſt Magna Charts in the Norman times, by which the King 
reſerved to himſelf from the free-men of this Kingdom no- | 
thing but their free ſervice, in the conclution ſaith that their 1 Ciel 
Lands were thus granted to them in inheritance of the King © 55 
by the Common council of the whole Kingdom, and (o afferts 
in one the liberty of the free-men , and of the repreſenta» 
tive body of the Kingdom. Theſe footſteps of the Parlia- 
ment find we in the Conquerour's time , befides other more 
general intimations ſcattered amongſt the Hiſtorians , which 
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may induce opinion to it's full ſtrength, that this King however 
Conquerour he was, yet made ufe of this additional power of 
Parliament to perfect his deſigns, and it may be more often 
than either of his Sons that yct had leſs pretence 'of ſuperlative 
power to countenance their proceedings. 

WWiliam Rufus was a man of reſolution no whit inferiour, if 
not ſurpaſling his Father, and had wit- enough for any thing 
but to govern his deſires, which led him many times wild, 
and might occaſion conceit that he was almoſt a mad King, 
though he were a witty man; and therefore it's the leſs marvelif 
he uſed not the help of the Common-council more than needs 
muſt ; where Kings many times are told of that which they are 
tovth to know, Nevertheleſs William the ſecond could not paſs 
over thirtcen years without a parley with his Commons and 
Clergy; unlefs he meant to adventure a parley between them 
and his Brother Robert, who like an Eagle cyed his poſture, 
though he hovered afar off. Fins | 

But Hexry the firſt was more wiſe, and being trained up ever 
from the Cradle in the Engliſh garb, moralized by Learning, 
and now admitted into the Throne, found it the wiſeit courſe 
co'apply himſelf to the rule of an'Engliſh King , viz. to 'win 
and maintain the good opinion- of the people: by 'conforting 
rogether with them under one Law, and: pledging himſelf 
thereto by taking unto Wife one of the Engliſh blood-royal : 
by this means he reſciſed and reafſumed the Engliſh in partner- 
thip with theNorman in their ancient right of goyernment;and 
reconciled the minds of the people under-a lively hope of en» 
joying a ſettled government. Nor were they greatly deceived 
herein 3 for his courſe was lefs planetary than that of either 
of his predeceſſors, and yet we find little ſaj4'of his parley with 
his peoplein a Parliamentary way, althottgh more of his Laws 
than of aty of his predecefſors; Thereaſonwill reſt in this, 
that the writcrs'ot thoſe times'tonch more upon thatters of 

ordinary than political obſervation , and regarded' rather the 
thing than the place or manner how. The Laws therefore 
although they are not entitulcd as made in Parliament, yet in 
the continuation of the Hiſtory of Bede it's noted thatthe King 
renewed or confirmed the ancient Laws in Coneiſzo peritorum Of 
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Þ oborum virorum regni Anglie, which may give {ufhcent cauſe Bede Hft t:3. 
to ſuppoſe that he declined not the ancient way no more than © 39: 


he did the ancient Law. 
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CHAP. XLVILI. 
of the Franchiſe of the Church in the Normans time. 


"He Canon, Law that ever, fince. Auſtin's coming like 
| Thunder rumbled in the Clouds,now breaks forth with 
confuſion toall oppoſers. It had formerly-made many 
fair proffers of ſervice to this Iſland, but it was ;difaccepted as 
too Rately to ſerve, yet by often courteſies recejyed,. it. was al- 
lowed as a friend afar off, For the yaſt body, of the Roman 
Empire like a body waſting with Age, dicd upward, and left 
.the Brj:ans to, their, own Laws betore ;the, ſecond beaſt was 
grown, which being young was nouriſhed ; under the , Impe- 
rial Law of the firſt beaſt, till it grew as ſtrong as it's dam, 
and began to prey, for it (elf. The Empire perceiving it's grey 
hairs, and the. yquthful,courage of- this upſtart, was glad to 
enter mutual league with.it, the,one to maintain the /Eecle- 
fiaſtical Monarchy.o the other; and..that the Imperial Mo- 
varchy,of the former 3 and ſo, became the. Canon and Imperial 
Law to be united, and the proteſſours to be wtriuſque \juris. 
But. this parity. continued not. long 3. the young. beaſt looked 
like a Lamb, but ſpake likea Lyon 3 and contrarily the -Eaglc 
;had caſt it's Feathers, and could towre no more,z {0 as. by this 
. timethe Pope was too-good for the Emperour, and the -Canon 
Law abovethe Imperial; yet allowing. it to ſerve the turn : 
K and-ſ9 the protefſours of both Laws. became. Students in the 
ivil but praGiſers of the, Canon. ,, This compoſition, thus 
, made/beyond.the Seas, the great work was how, £0 tranſport it 
over into this Ifle : for the Emperour $guld: entitle the. Pope 
,t0.n9 power here, becauſe pone he had. + Aujtin the; Monk un- 
.Aertakes'the work 3 he'pffers.it to the Britans, under the. good- 
.y Title of Unjvesſal, Biſkop ;. but gh kept themiſelyes ou 
2 O 


. 1 1} (19 


— 


NORMANS. 


ll. Edw.c. 3. 


Spical, 167. 
Fox Mart. 1.4. 


of Canon-ſhot. The Saxons allowed: the:Title, but liked not 
the power z The Monk obſerved the ſtop, and left time to work 
out that which preſent cunning could:not, being content for 
the preſent that a league of cohabitation ſhould be made between 
the two Swords, though the ſpiritual were tor the preſent un. 
derling, not deſpairing.that.it would work out it's own way 
over the Saxon Law, as it had done over the Imperial. Nor 
did his conceit altogetherfailz tor the Saxons by litcle allowed 
much, and the Danes more 3 although-the main was preſerved 
until the Normans came upon the ſtage, who made their way 
by the Pope's lieve, and gave him a colour of ſomewhat more 
than everany'of their Saxon predeceſſors had done; and to 
gain the more quiet-poſſeſſhon of the Crown to themſelves, 
allowed the Pope the honour of their Council, learned to draw 
the conveyance:-which as ſome think was made advantageouſly 
for the Pope himfelt- in point of tenure, but more probably in 
the covenants. - For the. Conquierour was (ſcarce ſettled in his 
ſeat, but the Canon'Law began to ſpeak in the' voice of 'a 
Royal Law : Firſt complaining of miſgovernment, as if the 
Church were extremely wronged by having the ſame way and 
Law of Trial with the Commons of Exgtand,* and then pro- 
pounds four-ſeveral expedients , enough to have undone the 
whole- Common: weal', in- the ' very entrance: had not the 
ſuperſtition of-thoſe times -blinded'both Parliatnent and people, 
and rendred them willing with that which their faccefſours in 
fature ages often repented of, | : 

No offence againſt the Biſhops Laws ſhall be: handled in the 
Hundred, | | | GEMS 

By the Saxon Law Church-matters had the prehtminence both 
in the Hundred, and in the County,and it was the Biſhop's duty 
to joyn with the Sheriff in thoſe Courts, to direft and ſee to the 
adminiſtration of Juſtice; and yet the Canon had been aboye 
three hundred years foregoing in the negative. | 

No caſe 'concerning the Regiment of-Souls ſhall be bronght 
before che Secular Jude.) fo. 

The Regiment of Souls was a common place ſufficient to 
contain any thing that was in order thereunto : and {o every 
onethat hath a Soul muſt be- no. more reſponſal 'unto the 

temporal 
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temporal Judge tor any matter concerning it, but unto the 
Eccleſiaſtical power : and this not only in caſe of ſcandal, as 
againſt the moral Law or rule ot Faith, but for difobedience 
done to the Canons, made afar off, concerning any geſture or 
garb that may come within the ſayour of an Ecclefialtical 
concelt, 

That all delinquents againſt the Biſhops Laws ſhall anſwer 
the faCt in a place appointed by the Biſhop to that end, 

So as now the Biſhop hath gotten a Court by the Statute Law 
that had formerly no other Cards to ſhew-but that'of the Ca- 
non, and a Court of fuch place as the Biſhop ſhall appoint, how- 
ever inconvenient for diſtance or uncertainty it be. 

That the trial of ſuch matters ſhal} be according to the law of 
the Canon, and not according to that of the Hundred. 

That is, not by Jury, but by witneſſes, in a clandeſtine way 
it the Biſhop pleaſe, or without any accuſer, or by more ſcru- 
tiny, or any other way that- may reſerve the Lay-man to the 
breaſt of a-prepoſſeſſed ſpirit of- the ſpiritual Judge, And thus 

the poor Countrey-man is expoſed to the cenſure of an uns 
known Law in an unknown Tongue, by'an unknown way 3 
wherein they had no footing but by an implicit faith: And 
herein the providence of God (I imagine) was more manifelt 
than the wiſdom of Man, which was too weak to foreſce 
events at-fo great a diſtance 3 For queſtionleſs it was a point 
of excellent wiſdom for the people (now under a King of a 
rugged nature that would not ſtick to catch whatſoever he 
could get) todepolit part of their liberties into the hands of . 
the Clergy 3 from whom the moderation might be expected as 
from-friends and neighbours, and (as partners in one ſhip) 
mutual engagement to withſtand the waves of prerogative of 
Kings that ſeldom reſts till they break all banks, and ſometimes 
over-reaches it's own.guard,and cannot return when it would. 
And thui fell out ; tor many times the Pope and Clergy 
became prote&ors of the peoples liberties, and kept them ſafe 
from the rage of Kings, until the time of reſtitution ſhould 
come 3 and became not only a wall of defence tothe one, but 
a rock of offence to the other, For the Tripple Crown could 
never {older with the Engliſh, nox it with that 3 the ſtrife was 
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for prerogative, whercin if the Clergy gained, the Crown loſt, 
and no moderation would be allowed. For the conquering 
King was ſcarce warm in his Throne when as the Pope de- 
manded fealty of him for the Crown of England , and the 


Bronius A- King's own good Arch-Biſhop and friend Lanfrank, delivered 


the meſſages as allo Anſelm did afterwards to William Rufus, 
which though theſe Kings had courage enough to' deny, yet it 
ſhewed plainly that the Popes meaned no leſs game than 
Crown-glicke with the King and people, the Arch-Btſhops 
and Biſhops holding the Cards for the Pope, while in the 
interim he overſaw all, The Norman Kings thus braved, 
paid the Popes in their own Coyn , and, retuſed to acknow- 
ledge any Pope but ſuch as are firſt allowed by their concur- 
I CNCC. 

Thus have we the ſecond bravado of the Canon Law ; for 
as yet it was not {o fully entered, as it ſeemed. The words of 
the Act of Parliament it's true were general z yet. their ſence 
was lcft to time to expound, and the courſe of fucceeding at- 
fairs nevertheleſs paſſed with a nou obſtante, For whereas in 
tl.o& days the Clergy claimed both legiſlative and exccutory 
power in Church-matters,the Normans would allow of neither, 
but claimcd both as of right belonging to the Imperial power 
of this Iſland, originally and only, As touching the legiſla- 
tive power, it's evident that notwithſtanding the Canon that 
had long bctore this time voted the Laity from having to 
do-with Church-mattersz yet the Norman Kings would ne- 
ver allow to the Mctropolitans the power of calling Syncds 
nor {uch meetings, but by their lieve, although: it was .ear- 
nclily contended tar, Neither could: the Clergy prevail to 
excludethe Laity out of their Synods , being aſſembled , nor 
trom their wonted privilege of voting thereinz albeit that 
tor a long time by Canon it had been . contradiged. - The dit- 
tcrences between the Clergy and the Kings conce@ing theſe 
and other matters grew ſohot , that Kings liked not. to have 
any Synods or mcetings of publick Council; and Arch-Biſhop 
Anſelm complained that William Rufus would not allow 
any to be called for thirteen years together : which by the file 
of (tory, compared with that;Epilile, madeup the:King's whole 
5 Reign- 
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Reign. And this was queſtionleſs the cauſe that we tind fo 
little touch upon Parliamentary afſemblics in the Norman 
times, Kings being too high to be controuled , and Biſhops 
too proud to obey 3. but neceſſity of State, like unto fate pre- 
vails againſt all other intereſts whatſoever 3 and the wiſdom 
of Henry the firſt in this prevailed above that of his predece(- 
ſors, as far as their will was beyond his. For it was boot- 
leſs for him to hold out againſt the Church that ſtood in need 
of all ſorts to confirm to him that which common right (as 
then it was taken) denied him 3 and therefore (though it coſt 
him much trouble with 4#ſelm ) he re-continued the liberty of 
publick conſultations, and yet maintained his dignity and 
honour {cemly well, I ſhall not need to clear this by par- 
ticulars, for beſides the publick conſultations at his cntrance, 
and twice after that, for ſupply or. aid for his Wars, and the 
marriage of his daughter with the Emperour, it's obſerved 
that the Arch-Biſhop of Canterbxrry ſurmoned a Council at 
Weſtminſter, but it was authoritate Regia, and that there afſem- 
bled magne multitudines Clericorum,Laicoram,tam divitum quam 
mediocrium \, and that upon the third day the debate was de ne- 
gotiis ſecularibus nonnnlis; The ifſue of all was , that ſome 
things were determinata, others dilata, and other -matters 
propter #iminm eftuantis turbe tumultum ab audientis judican- 
tium profligats, Oat of which may be probably concluded, 
1. That the Laity as yet were preſcnt in Councils with the 
Clergy. _ 2. That they wereall in one place. 3. That they all 
had votes, and-that the majornumber concluded the matter. 
4 That certain perſons uſed to determine of the major number 
by the hearing, and that the votes were (till clamore non calcy- 
ls, $5. That they held an orderin debating of affairs, viz. on 
lome-days Ecclefiaftical, and on other days ſecular, 6, That 
all matters concluded were attefted-by the King , who as *tis 
laid, did'give-his confent, and by his'authority did grant and 
confirm the ſame. And upon the whole matter it will be pro- 
bable that as yet Councils, and thoſe now called Parliaments 
differed not in kind, although poſſibly there might be difference 
of- names, in regard that ſome might be immediately and mainly 
occaltoned; and urged by Temporal exigences , and others by 
| Eccle- 
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Eccleſiaſtical ; but whether Temporal or Eccleſiaſtical the firſt 
occaſion was, yet in their meetings they handled both-as occa- 
ſion offcred it (elf. 

Cecondly, as the Clergy could not attain the: fole legiſlative 
power, ſo neither had they the ſole juridical power in Eccle- 
ſiaſtical cauſes; for not only in caſe of errour in the Ecclehiaſti» 
ca] Courts was an appcal reſerved to: the King's Court, as for- 
merly in the Saxons time :; but even thoſe things which feems» 
cd properly of Eccleſiaſtical cogniſance were poſſeſſed by 
the King's Court in the firſt inſtance, as that of Peter-pence, 
which was a Church<tribute, & might be claimed to be properly 
the Church cogniſance much rather than Tythesz and yet by 
the Law. of this Kingdom in the Conquerour's time it is eſpe- 


. cially provided, that defaults of payment of that duty ſhall 


be amended in the King's Court, and a fine for default was 
given to the King, albeit that the Biſhop was made the Col- 
lector, and the Pope the Proprictor. And many other parti- 
culars, which were holden to be of Eccleſiaſtical cogniſance, 
Kings would draw them within the compaſs of maintaining 
the peace of the Church, which properly belonged to them to 
defend; and fo had the cognifance of them in their own 
Courts, and fines for invaſion of the Church-rights. But be- 
cauſe this may ſeem but colourable , and by way of flattery of 
the Churches right, and not in oppoſition thereof ; In other 
things it will appear plainly that Kings were not nice in vin- 
dicating their own claim in matters which the Clergy held 
theirs quarto modo , as namely in the caſe of excommunica- 
tion, a weapon firſt faſhioned by the Church-men, and in the 
excrciſe whereof themſclves were in repute the only maſters 
and yet in this were maſtered by Kings, whoſe Laws direqcd 
and reſiraincd the {welling of that cenſure, and made it keep 
m=aſure z whoſe Tenants and Officers or ſervants muſt not be 
meddled with by this cenſure, but by the King's lieve; nor muſt 
they be called to anſwer but in the King's Court. That rigit 
ſtill remained to them after the ſpoil made by the Hierarchy 
upon the rights of all the reſt of the free-men , and therefore 
could not of right be called #ova in the Hiſtorians ſence - ſ(ce- 
ing that it was no other than the ancient cuſtom uſed amongſt 
the 
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the Saxons before that the>Clergy had either purpoſe or 

wer to'reach at ſuch a height as afterwards by  13/k they 
attained unto. Furthermore, the Hierarchy as they neither 
could poſſeſs the legiſlative nor juridical power in Church- 
matters 3 ſo neither could they poſſeſs themſelves : for as yet 
they were the King's men,and the more the King's men, becauſe 
they now think a Biſhoprick but a naked: commodity , if not 
robed with a Barony, Nevertheleſs , before that ever they 
knew that honour, whatever the Canon was for their ele&i- 
on , yet both their Title and power de fatjo was derived to 
them from the Kings, who alſo inveſted ' them with : Staff and 
[Ring 3 nor had the--Pope as yet (though he had conquered 
the Hierarchy) poſſeſſed himſelt of their colours ; but during 
all the Norman times the Kings maintained that Trophy of 
the right they had from their Predecefſors , notwithſtanding 
the many aſſaults from Rome, and treacheries of the Cathedrals 


within the Realm'3 and albeit ſometimes Kings were too weak moons . Hhſt 
to hold the ſhadow, yet the ' convention 'of the States did *; 
maintain the ſubſtance*,- viz. the right of Ele&ion without ; 
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intermiſſion , as the examples of Layfrank unto the See of j. ;. &1. 5. 
Canterbury, and Anſelm and Ralph his ſucceſſors, and of Themas Wigorn. 
into the See of York, and Ralph coadjutor to Thurſtan Arch- <Av. 1128. 
Biſhop of the ſame See, and of Gilbert into the See of London, SP16#f 142. 


beſides others, do ſufficiently ſet forth; whether it was be- 
cauſe the convention of States was more ſtout, or that the 
Biſhops now wedded to Temporal Baronies were ſo un- 
queſtionably interefled in the publick affairs of the Common- 
weal, that it was againſt common ſenſe to deny ' the 
States their vote and cogniſance of their eleQion, I cannot 
determine 3 yet it is a certain truth, the more Baron, the leſs 
Biſhop, and more unmeet for the ſervice of Rome: politickly 
therefore it was done by Kings to hold theſe men by a Golden 
hook, that otherwiſe had proſtituted themſelves to a forcign 
power, and proved abſolute deſerters of their Countries cauſe, 
which now they muſt maintain under peril of the loſs of their 
. own honour. 

In the next place, as they were the King's men , ſo their Bi- 
ſhopricks and Dioceſſes were under the King's power to order, 
T as 
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as by the advice of. the Biſhops/and-Baronage ſhould be thought 
moſt convenient 3 either to endow another Bithop with part 
thereof and ſo to make two Dioceſſes of one, as hefel in the caſe 
of the Dioceſs of Lincoln, out of which the Diocels of Ely 
budded in the time of Hexry the tirſt, or to endow a Monaftery 
or other Religious foundation with part, and exempt the ſame 
from all Epiſcopal or ordinary jurisdiQtion, as in the example 
of the foundation of the Abby of Battal in S»ſſex, in the time 
of William the Conquerour may appear. 

Laſtly, what ever'the firſt intention of this recited Statute 
were, it may probably be judged, that it was buta noiſe to ſill 
the Clergy 3 and that it never had:more'than a. liveleſs ſhape, 
not only in regard of the before-mentioned: particulars , but 
eſpecially in regard of that ſubſervient Law of Henry the: firſt 
concerning, the County court, which reciteth it as a cuſtom in 
his time uſed, that the Biſhopand Earls, with other. the chief 
men-of that County! were there preſent as.afliſtants in direory 
of judgement, And that/in order are handled tirſt matters.of 
the Church: Secondly, Crown pleas > Thirdly, and 1afily, 
Common pleas 3 however therefore the Kings-ſpake fair, they. 
cither ated not at all; or-ſo cooly as the'current of the cuſtom. 
was too ſtrong 3 but .moſi probable it.is; that the; Kings: ſpake 
fair till they were '{ettled in their Thrones, - and : afterwards: 
pleaſed themſelves ':. for by the general 'thred of- ory -it may 
appear that the Clergy in thoſe times. were moxe feared than 
loved, and therefore ridden witha ſtrait Reign, Fhe Prelacy on 
the contrary grew unruly, yet too weak for the rugged fpirits 
of the Norman Kings > they are glad to be quiet, and the Pope 
bimſclf to drive fair,and ſoftly,as, judging,it expedient poteſtazem 


Greg. Epift 1.9. Regalem-mitius trafiandam ,' and continued that courſe and 


potture till the calmer times of Hewry the firſty wherein they. 
mended their pace, and got that without noiſe which they had 
long ſtriven tor, viz. the preheminence and. preſidency. in- the 
Synods, though the King . himſelt be | prefent, and ( if the 
Hiſtorian writeth ad viſedly ) the whole ordaining,;or legiſlative. 
power, for foruns the (tile or phraſe of the Authour, Archzepiſ- 
api &« Epiſcopi jiatuerunt in preſentia Regis, as if the preſence 
of the Kingand his Barons and people , were. but as a a 

men: 
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Amen at the common prayer (after the old ſtamp) to ſet a good 
colour upon a doubtful matter to make it go down the better. 
How the Kings brooked this draught, I cannot ſay; but it hath 
made the Kingdom ſtagger ever {ince, and it may be feared will 
hardly recover it's perte& wits; ſo long as the brains ot the 
Clergy and the Laity thus lic dividedin ſeveral Cells, 


CHAP. XLVIIL - 


Of the ſeveral ſubſervient jurisdiFions by Provinces, 
Marches, Counties, Hundreds, Burroughs, Lordſhips, 
and Decennaries, I 22302 1 901d G78 ua 

TJ Ad the Normansowned no other Title than that of Con- 

veſt, doubtleſs their mother wit muſt necds bave taught 


them the expediency of preſerving the particular ſubfcrvient 


jurisdi&Gions of the Kingdom, entire and + unquaſhed ,, if they 
regarded either the beneft of their conqueſt, or reward of their 
pattners, and Allies :/ unleſs it ſhould be allowed - unto” Con- 
querours, to be more honourable for them to do. what they 
will, rather than what is meet. But hercof there is no” cauſe 
of queſtion in this preſent ſubje&: tor nothirg is more clcar 
than that Wales enjoyed in the Conquerour's time, and for 
ages after him, it's ancient liberties, Tribute excepted 3 nor 4id 
conqueſt ever come ſo nigh to their borders as to trench upon 
the liberties of the Marches. Foras it had been a piece of fiate 
nonſcnce to have holden two peoples under conqueſt and 
their Marches in freedom 3 or to preicrve rhem in good. Neghe 
bourhood by Marches, which by tac Law of Conqueſt were 
made one: ſo was it no lefs vain if all fad been once funtiicd 
by conqueſt, to have raiſed up the Liberties of the Marches aiy 


more, 
And as they had leſs cauſe tohave invaded the bounds ana Cnty courts. 


ancient limits ard partitions of the Counties, ſo quetiionicts 
had they ſo done, they would have taken the old coufe 5+ 
T 2 tne 
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Eadmer Hit. the Micklemote, as they did divide the Dioceſs of Lincsln: into 
I. 4+ P- Pl bo 


Ll.Hen.1.c.6. 


Ll Gulrielm, 
cap.41.9 42. 


Ll. Guliclm, 
Tp. 64- 


Ibid. c. 64. 


2).Hen. 1 c.7. 


Spictl, 197. 


Stigand : 


— 


two Dioceſſes by advice of the Biſhops, Princes, and other wiſe 
and holy men, and turned the Abby of Ely into a Biſhop's See, 
But it was their wiſdom to preſerve the- ancient Land- marks; 
and no. leſs both wiſdom and.care to continue their due. privie 
leges and intereſts to each... Every County had it's Court., and 
every Court it's wonted jurisdiction : No complaint muſt be 
to the King's Court, if right may be done in the County 3 no 
diſtreſs muſt be taken but by Warrant from the County, and 
thatmuſt-be after complaint-thrice made., ..The County court 
muſt be called as our Anceſtors have: appointed : ſuch as will 
not come as they ought, (hall be firſt fummoned, and in caſe of 
default diftrained; at the fourth 'default, the complainant ſhall} 
be ſatisfied out. of the diftrefſes ſo'taken, and the King alſo for 
his fine, Theſe are theexpreſs Laws of the. Conquerour's own 
eſtabliſhment 3 the laſt of which alſo was confirmed by. another 
expreſs Law, {aving that;he-would allow: but of two ſummons 
and two diſtreſſes, before execution. | And as it-was: one prin- 
cipal work that he undertook to reduce the Laws into courſe, 
which had been intermitted during the violent times of hisFa- 
ther and Brother (the firſt of whom neycr had liberty for refor- 
mation, and the latter never bad: will): ſo, amongſt other Laws 
he ſettled thoſe concerning:the County. court, namely, That the 
Biſhops , Earls, and chief men ſhould be preſent: for direfion. 
2, That it ſhould be holden once each month; 3, That the Church 
matters ſhould precede, and then the Crown Pleas, And laſtly, 
the Common Pleas; belides ſome. other. particulars: concerning 
pleading, and proceedings in the handling of cauſes: Neither 
were theſe cauſes of a petty regard only, but of ' greateſt con« 
cernment : One example l ſhall remember the Reader of , and 
not recite ix terminis, bur refer to Mr. Seldex's own Pen« The 
occaſion was this: Odo the Conquerour's halt Brother- was by 
him made Earl of Kent, and therewith had the gift of a large 
Territory.in Kent; and taking 'advantage of the King's dif 
pleaſure at the Arch- Biſhop of Canterbury, poſſeſſed himſelf by 
diſſeilin of divers Lands and Tenements belonging to that Sce : 
Lanfrank the ſucceeding Arch- Bulhop. being informed hereof: 
petitioned tothe King that Juſtice mjghtbe done him ſecundum 
legem 


— 


T-”" . 
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legemterre”: And the King ſends forth his Writ to ſummon a 
County.court : the debate laſted three days before the Free-men 
of the County of Kent, in the preſence of many chief men, 
Biſhops and Lords, and others.skilful in the Laws; and the 
judgement paſſed tor the Arch- Biſhop Laxfrazk upon the votes 
of the Eree-men. This County court was holden by ſpecial ſum- 
mons, and not by adjournment, as was allowable by-the Saxon 
Law upon ſpecial occaſions: And this ſuit was originally be- 
gun, and had it's tinal determination in the County-court, and 
not brought by. a Tolt out-of the Hundred court, as is ſuppoſed 
by an. Honourable reporter 3 nor by the ancient Laws could 
the ſuit commence in the Hundred; becauſe the L ands-and Te- 
nements did lie in ſeveral Hundreds and Counties. The upſhot 
of all is that the County courts in thoſe days were of ſo great 
eſteem that two of the greateſt Peers of the Realm , one a 
Norman, the other an.Italian, did cait a Title in fifteen Mannors 
two Townſhips, 'with many liberties upon the votes of the 
Free-holders in a County court, and: that the ſentence was al- 
lowed and commended by the King, and ſubmitted to by all. 
In.the.next place we are to come to the Hundred Courts, of 
which there are by the Normans allowed two ſorts; the firſk 
whereof was holden twice a year : This was formerly called 
the Torn, and was the Sheriff*s Court ; hereot little notice is 


taken, ſaving that by the Laws of Henry the firſt it's work ſeems £/.Hen-1 c.8. 


to be much deſigned to the view of free pledges. But the more 
ordinary Court,is that which belongs to the Lord of the Hun- 
dred, unto whom alſo belong the Fines in caſes there concerned. 


This Court is to be holden once in each month: and no ſuit to be Ll. Guliclm: 
begun inthe King's Court that regularly ought to begin in' the cap. 41. 
Hundred, No Diſtringas ſhall iſſne forth-till three demands made in © Hn1 c.7, 
the Hundred, And three diſtreſſes ſhall then iſſue forth ;, «and if £1. Gulielm. 
upon the fourth the party appear not, execution ſhall be by ſale of "7 . 


the difireſs, and the complainant (all receive, ſatisfaGion, 


King's hne, 


Hundred 


court, 


; Pp. 42. 
But by the latter Laws of the ſame King there are but two L1,Hen.1.c.4 


ſummons allowed, and then two diltreſſes; and in caſe no ap- 
pearance be, execution ſhall be for the complainant.and for the 


Laſtly, 


a... 
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Ll.Hen, 1.C.7. 


Courts of 
Towns and 


Mannors, 
L} Hen.1.c.7. 


Decenners, 


Ll. Gulielm, 


cap. 64: 


Ll.Hen.1.c.8. 


—— 


Laſtly, as the caſe concerned either perſons or places, ſome- 
times they uſed to joyn ſeveral Hundreds together into one 
Court : but this was by ſpecial Commiſſion or Writ. 

As touching inferiour Courts of Towns and Mannors, there's 
little obſervation to be had, being of too private a regard to 
come into fame in thoſe rough times : yet in Herry the firſt's 
Laws it's ordercd that Town conrts ſhould meet every month; 
and that Lords ſhould hold Plea's cither in their own perſons, 
or by their Stewards, and that the chiet man in that Pariſh, 
with four other of the chiefer ſort, and the Miniſter or Pariſh 
Prieſt ſhould joyn their aſhſiance in that work, But in nothing 
more did the Norman Kings ſhew their paternal love to the 
Common-weal, than in the Law of pledges or Decenners ; for 
as of all other beauties it ſuffered moſt blemiſh from the ſtorm 
of the Norman invaſion ; ſo was it their eſpecial care to renew 
the life thereof, not now among the Natives only, but joyn- 
ing the Normans to the Saxons in the ſfarae bond of brother- 
hood, utterly drowned thereby, all memory of Lordly power, 
and fo of divers peoples making one, conquered even conqueſt 
it (elf, it any were, and made all zoynt-partners in one common 
liberty. | 

Every Free-man muſt be under pledges to fatisfie juſtice in 
caſe of delinquency. 

Over every nine perſons under pledges there muſt be one 
man in Authority. 

View of free pledges muſt be to ſee that the Decennaries be 
full; and if any be departed, to enquire the cauſe: and it any be 
come in, whether he be under pledges or not. 

And thus the Norman Kings had their people under treble 
guard : one of fealty, the other of aſſociation , and the third 
that ob pledges 3 and all little enough to ſecure that which they 
in their own conſciences might have ſome cauſe to queſtion, 
whether it belonged to them or not, 
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CHAP. XLIX, 


of the immunities of the Saxon Free-men under the Nor- 
man government, | 


TT freedom of an Engliſh-man conſiſteth in three particu- 
lars : Firſt, in ownerſhip of what he hath. Sccondly, 
in voting any Law whereby that ownerſhip is to be main= 
tained : and thirdly, in having an influence upon that Judi- 
catory power that muſt apply that Law. Now that the Eng- 
liſh under the Normans enjoyed all this freedom unto each 
Man's own pacticular, belides what they had in bodies aggre- 
gate, may appear , as followeth : The Free-men of England 
were ſuchas either joyned in the War with Harold againſt 
the Normans : or ſuch as abſented themſcives from the way of 
oppolition or enmity, and were cither waiting upon their 
own affairs, or fiding -with the Normans : and queſtionleſs 
all the ſadneſs of the War befel' the tirft fort of the Engliſh : 
whoſe perſons and Eſtates (to make the ways of the tirſt Nor- 
man William regular, and of one piece) never fcll ſo low as- 
to come under the Law ( or rather the will. ) of conqueſt : 
but in their worſt condition were in truth within the directory 
of the Law ot foxteiture for Treaſon againit their Soveraign 
Lord, whoſe claim was by Title,as hath been already noted. The 
other ſort cither did appear to be the Normans friends, or for 
ought appeared ſo were; and ſo never offending the Law never 
ſuffered any. penalty :; but held their perſons and poſſeſtions 
ſtill under. the patronage of Law, as anciently they. ancl their 
Anceſtors had done, and that this was the Normans meaning, 
they publiſh the ſame to the World in a fundamental Law, 
whereby is granted, That all the Free-men of the whole King- 7 7 Gyuljetm. 
dom ſhall have and hold their Lands and poſſclhions in heredi- 2p, 55] 
tary right tor ever. 
And by this being ſecured againſt forfeiture, they are further 
faved trom all wrong by the ſame Law, which providcth, 
That they ſhall hold them well or quietly, and in peace free 
from 
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from all unjuſt Tax, and from all Tallage,ſo as nothing ſhall be 
exaQed nor taken, but their free ſervice which by right they are 
bound to perform, 

This is expounded in the Laws of H. 1, cap. 4. that no Tri- 
bute or Tax ſhall be taken, but what was due in the Confeſſor's 
time, 

Under the word Tax is underſtood monetaginm commune 
per civitates, or comitatw; ſo as aids and eſcuage arenot inclu- 
ded, for they are not charged upon Counties and Cities, but 
upon Tenures in Knight-ſervice : nor was Dane guelt hereby 
taken away, for that wasa Taxin the Contefſor's time, and 
granted by Parliament. 

So then the Norman Kings claimed no' other right in the 
Lands and poſſeſſions of any of their {ubjeQs, than under and 
by the Law or common rightzand they conclude the Law with 
a fieut, which I thus Engliſh, As it is enaQted to them, 
Statutum et Cor agreed by them) and unto them by us given and granted 
eis,Filisc® by the Common council of our whole Kingdom. I leave 
nobis datum © the words to be criticized upon as the Reader ſhall pleaſe; be- 
conceſſum_f ing well afſurcd that the moſt ſirained ſence can reach no 
be IrTR "=" further than to make it ſound as an eſtoppel or concluſion 

to the King and his ſucceſſors, to make any further claim unto 
the eftatesdf his SubjeAs than by Law or right is warrantable; 
under which notion conqueſt never did nor can come, as ſhall 
more fully be manifeſted hereafter. But the right genius of 
this Law will alſo more evidently appear by the praGtice of 
thoſe times, which even when Juſtice it ſelf did moſt impor- 
tune, fo tenderly regarded the liberty. of mens eſtates , that 
no diſireſs could iſſue without publick warrant obtained, 
and vpon three complaints firſt made, and right not done; 
and when rape and plunder was in the heat, and men might 
ſecm to have no more right than they had power to maintain : 
yet even then this Law was refuge ſufficient for ſuch as were 


LIT. Guls:lm. 
b S.Y oy 
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Clo. 227. oppreſſed 3 and was pleaded in bar againſt all uſurpations and 
Camb. Brit, intruſions, under pretext of the Conquerour's right whatſo- 
Norp. ever, as by the caſe of Edwin of Sharneburn may appear. 


Secordly, that the Free-men of Exgland had vote in the making 


of Laws,by which mexm and tuum was bounded and maintain- 
cd 
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ned, as' may appear by what hath been already ſaid; nor 
ſhallI endeavour further therein. Thirdly. , they had 'an in- 
fluence upon the judicatory power 3 for Firſt, the matter in fa& 
was determined by the votes of the Free- men, as the Laws of 
the Conquerour, and of Hexry the firſt do ſufficiently manifeſ. 
Secondly, they had an influence in the making of the Sheriff, 
who as well as the Biſhop was by eleCtion of the people. Third- 
ly, they had an influence upon all Judges, by ſetting a penal 
Law upon them in caſe of corruption z which it not ſo penal 
as to take away life, was nevertheleſs penal enough to make an 
unjuſt Judge to. be a living pattern and example of miſery, to 
teach others to'beware. 

Two things more muſt be added, though' ſomewhat colla- 
teral to this purpoſe, Concerning the right of the Free-men 
inthe common Mint, and in their villains. Concerning the 
Mint, that the Saxons having, made it as parcel of the demeſncs & «/fibcift. 
of the Kingdom, and leaving to the King only an overſeer- 7 © ,, , 
ſhip, reſerved the controul and. chief ſurvey thereof to the . a ph 
grand Council of the Kingdom, who had ſtated the ſame in 
the Confeſſor's time. But after him the Normans changed the 
current according to their own liking, till by Hexry the firſt, 
it was reduced into the ancient courſe, allowing no money 
but ſuch as was current in the days of the. Confefſor':; whoſe 
Laws alſo (with ſome alterations by the Conquerour , with 
common advice) healſo eſtabliſhed. Concerning the Lords 
right to their villains it is obſervable, Firſt, that liberty of in- | 
franchiſement was allowed , which could never have: been, org 
had not the liberty of the ſubje& been ſaved, Secondly , that cap. 637.66 
Infranchiſement properly is the work of the people, or the | 
' body, and the Lord was to deliver his villain by his right 
hand unto the Sheriff in full County court , and pronounce 
him free from his ſervice, and (hall make room for him by 
free paſſage and open doors, and deliver him tree arms , tz. 

a Lance and a Sword, and then he is-made a Free-man, as I con» 

ceive, to all intents and purpoſes. Otherwiſe there rhight- be | 
manumiſlion, as if the villain remained in a City, Burrough, 77 7:41:14, 
walled Town, or Caſtile by a {pace of a year and' a+ day, and c. 6c, 

no claim made to his (ervice by his Lord, he ſhall be thence- 
| V forth 
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forth free from the ſervice of his Lord for every and yet this 

manumiſſion could not conclude any but the Lord and his 

heirs or afſignes: nor could it enforce the body to allow that 

for a member which was none betore, Thirdly, that notwith. 
Ll. Guliclm. ſtanding they allowed the Lords liberty of infranchiſement, 
65. yet would they not allow them free liberty of diſpoſing them 
as other Chattels : nor by the Law of the Conquerour might 
they (ell their villains out of the Countrey, or beyond Sea, tor 
the King had right to the mediate ſervice of every villain, 
though the Loxd had the immediate z and therefore that Law 
might hold in force ; nevertheleſs the Ordinance that 4uſelm 
made, that no Lord (ſhould (ell his villain, they would never al- 
low for a Law, nor did it hold in force. 
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CHAP. EL. 


A recolleFion of certain Nor man Laws, concerning the 
Crown in relation to thoſe of the Saxons farmerly 
mentioned. os 


Call them Norman Laws, becauſe they were 'allowed by 
them or continued in force, although many of them ha 
their original from the Saxons. 
Firſt and fe» 


cond Com- One God muſt be worſhipped; and one faith of 


mans ing maintained throughout the whole King- 
ny .* - $4 

This is found among the Laws of King William publiſhed 

L1. Guliclm by Mr. Selden, and was for ſubſtance in the Saxons time, ſaving 

C. FI. that we find it not annexed to the Crown ſummarily until 

now) ſo as by this Law Herefie and Idolatry became Crown 

pleas 3 and the like may be colleQed concerning blaſphemy, 

: concerning which it's ſaid, as of the ſervants killing his Lord, 

L1.Hien.1.c.75 that it's impardonable ; nor could any man offend: herein, but 

it endangered his whole eſtate, The trial of theſe crimes is 

not tound partjcular]y ſet forth, 1t might pothbly be in the 

meeting 
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of the Clergy, and as poſhbly in the County court 


of the Torne where the Biſhop was preſent Jars Divine 
edocert. ; " | 

gas) pamay Cirick(ceate, and Tythes, muſt be 
duly paid. | 

Theſe are all Saxon Laws united to the cogniſance of the 
Crown, as formerly hath been ſhewed : Only the firſt William 
eſpecially provided, that in caſe any man worth thirty pence 
in chattels did pay four pence for his part; it ſhould, be ſ@ſ+ 
cient both for himſelf and his retinue , whether ſervants or 


retainers: and defaults in payment of theſe duties were finable 
to the King. 


Invaſion upon the right of Sanfuary figed. 


* LI.Gul.c.18. 
O& c. 20, 
Ll Hen.1.e.1+e 


This I note, not ſo much in relation to any ſuch hw amongſt L1. Gulielm. 
the Saxons, as to the future ' cuſtom, which now began to cap. I. 


alter, according to the increaſe or wane of the Moon. I do 
not find this emeanour to be formerly ſo mwich taken to 
heart by the Crown; nor poſhbly would it have been at ' this 
time, but that the King mult prote@ the Church, if he' mean 
to be proteQed by it :- and it was taken kindly by the Chutch- 
men, till they found they were able enough to defend their 
own right by themſelves. Amongſt all the reſt of Church 
rights this one eſpecially is confirmed, viz. That any dclin- 
quent ſhall have liberty of. SanQuaty to enjoy both life and 
member, end vom nc, 61 'Law to the contrary. This 
mp5 was claimedby the Canons 3 but it muſt ' be ' granted 
the Temporal power , or elſe it could not be had: and 
though it be true tha 
foundation grant ſuch privileges in particular; yet could not 
fach grants crexte ſuch immunities contrary unto, or notwith- 
ſanding any publick Law of the Kingdom; and therefore 
the Monaſterics had their foundations confirmed by Parliatncat, 
or general aſſembly of wiſe men, if the firſt foundation was 
not laid thereon. 


Working upon the Feaſt-days puniſhed by fine. 


t Kings formerly did by their Charters of 
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Before this time no days for ſolemn worſhip of God were 
acknowledged by the Law of the Kingdom, but the Lord's days, 
By this all days celebrated or inſtituted by the Church fur that 
purpoſe are defended by the civil power, and breach of the holy 
obſervation of theſe days made enquirable,, and punifhed a» 
mongk other pleas of the Crown. 


6. Comman- . Breach of the peace, bloodſhed,and manſlaughter, 


dement. 


puniſhed by fine. 


This was the ancient Law'of the Saxons, and was continued 
without alteration till about AIfred*s time, whoſe zeal againſt 
blood cauſed murther to be puniſhed with death; but the Danes 

- bringing in a moderation, if it may rightly be {o called, are now 
ſeconded by their kinred the Normans, who will not admit of 
puniſhment by death, partly becauſe being a warlike people, 


L1. Gulictm. \ bloodſhed might ſeem to rank it ſelf under the Regiment of va- 


cap. 67. 


Ib1d. 


Miroy 2 54. 
Ll. Gulielm, 


CE. 8, IO, I'2, 


13, ©c, 


Ll. Guliclm. 


cap. 3. 


lour 3 and partly becauſe they owed much to that Title for the 
offeſſion of all that they had gotten in England. And to prevent 
Landed, entring upon the rear, opinion ſept in, that a miſerable 
life was more penal than death, and thereforein. crimes of the 
deepeſt die they would to fine and loſs of. member z and. which 
courle prevailed moſt, either jo ſipp, or enlarge ;the courſe; of 
that ſin, was left to the diſpoſition of, ſuch as intended to make 
trial. But in matters of leſs malignancy the purſe rather ſmart- 
cd than the bady, wherein they proceeded ſo far as to: puniſh- 
ment of death by yiolence 3 yet was not the hne tg ba meaſured 
by the Tad eroent the mercy.or .xigour of any: perſpp, but 
only of 'the Law jt ſelf, which ſet down, in certainty, both;.the 
nature and quantity:of the fine; and left that :memorial upon 
record of a 90d mind at -leaſt to , an equitable and juſt go- 
yernment, In al theſe caſes. of breach of ; peace. the King's 
Court beconies.poſleſſcd of the.right of cognilance, and the 
peace is now called the King's, peace, not. 19; much becauſe 
that It is left only to his proyidential care to maintain, as becauſe 
the fines for moſt of thoſe crimes pertained to the King; for 
otherwiſe there is a ſort of crimes that are contra pacem: viceco« 
mitis, as will be moxe cleared hereafter, | 
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I ſhall; conclude this ſubject withithebe, tlirgerobtervations + 
Firſt, that the Laws in thoſe ancient , ti &5;1 Of; 6 Nopmans OTE 
wereſo general, as they then made no'difference b&wceen places + 
or petſobs 3 bin': wherhet: the Peat was! pa rwmes or 7).Hen.1.c. 10 
common-groumd, or upon a Lay anian;! eneneirf efders,othe 
Lay power ſrifed upon all;* The. ſecond igtheridate* they had 
for apprehending of the offenders in 1this'kind,”': Tithe party 
ſlain were Norman or Frenchman, theLord ef 'the'manſlayer 7; Gatietw. 
was charged to have him forthcoming within .ÞTertain' time, c,.,;. 
or; pay, the King's finejof 46. Marks {9 Jopg asthe;had - where- 
at remaingd the whole Hundred was 


+ *<S S+* 


the publick ſafery, nor to let any perſons pals away 'witkuut £/-Hen.1.c.8. 
teſtimony, under the miniſter's and neighbours hand of their 
good earniagee'; {7 16th pt epeg heth hh NICE hi ephotet Cl 7 

A'man committing Adultery with a. married Wo- Loh 
S 7 © 4T'C! # A5TY IT. "O47 | Tl 13 cid . TT "21008 To Commans= 
man{hiall forfeit ro his Lurd the price of his life.”  , 7. ent. 

This, made:the exime cnquirableat.the common”/Law: as an | I. 

offence contra pacem Domini. z" but afterward it was ifinable to £1. Grliclm. 


the Ring,avd enquirable amongſi:the pleas of the Crown. by the £f- 14- 
Law of Henry the firſt, Ll.Hen.1.c.10 


. SY Py cl fc ro yori Irigy be oo fort 4 
| Force upop a Wyniat; tothe jh elit to Taviſh her.is +; 

LMI LAU 2G 10 bp. (£16 » NotBy . EIOmLteent 157 | TEE 
fmable 3b grit a, 4pe be committed ;;3t ſhall be pu- 71 Gul.ce1 9; 
niſhed with lols o member. x 4 
::[/The crime and offences againſt this Commandement were 
always puviſhed.jnithe Temporal Courts, < fhne at the leaſt 3 
and are (ill in the dloxmans timieiproſecuted inthe fame ' way 
HY TOP: not» 


ETITT7T7H 


neewichſtanding the growing authority of the ys. | 
6. Commens * " Kobbeif id finable.” 
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dement. 

+ : The! Aifſerewe Law between the Saxons, Angles and Danes, 
now by the Normans is {cetled in the more merciful way 3 and 
in cafe the delinquent made flight, the pledge ſatisfied the Law 

L1.Gulictm for him. Butin. the latter times of Herry the firſt the Law was 
cap.q, again reduced to he FREE of this crime by death,and fo 


Glanyv 1.6.C.6. hath continued. -: 1 


Hovedon. There (hall be true weights add intafuret Midagh- 


- *-—=<g out the Kingdoth, and thoſe ſhall be [ealed, 


Ll. Guliclm, . And this was the conſtant Saxon Law. 


©: ic; Perjury tobe puniſhed by fine, and as ſy ſil 
Re amore the Crown an x 
CHAP.. LI 
The like of Laws that concern common intereſt of 
Goods. | 


FF Catte! be taken byL Diſtreſs the ty y that will replevy them 
(hall pay for the return of the Cattel, and give ſecurity to 
bring the Diltreſs into the Court, if within a year and a day it 
1, be demanded, 

This LawI take to be intended! where the Cattel are taken 
damage feaſant ; becauſe nothing ſhall releaſe the Diſtreſs in 
other caſes, but obedience to the ſummons, 


. No Diſixeſs ad comperendrem (ha]l be taken but after three ſe- 

L1. Gulict mw, Yeral ſummons , and ſo many defaults made and in:ſuch 

6 £3. caſe Diſtreſs ſhall ifſte by eſpecial order from the County 
court. 

I noted this partly to ſlew the difference 'of the Normans 
from the Saxons in the delay of execution'of Juſtice by ſo much 
mean proceſs, and partly to. ſhew the difference - ORER 'the 

orman 


Ll. Guls:lms. 
Cap. 6. 


_— 
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Narmantimes, and thele days wherein money Gate iciopen to 
the Diſtreſs of every opprethzog.os extarting Bailift arp unknown 
perſon, and no ſummops made.atay, wheyeby many poor mens 
eltates axe eithex undone, or-they mal ſubmit co'the unjuſt dev 
mands of theis adverfarys, viicg ods us ut bas not 1 
Ya01H27 3000 24 22403 Darole nn39Þbb; 10 3i3)Lo 1: 2 

No mannex of. Goods of abaye tor pagce\in!yalue; ſhall be 
bought unleks in the preſence. of fqur witneſſes of, the Town, ; , Fs 
And the vendor ſhall ſatisfie, out of His QwpieBlate , if..the. (ale ,,1, ,-. 
be not effectual, and in caſe the. yendox-have no warrant for 
ſach goods by him fold. 


No living Cattel ſhall be fold, but only in Cities, and before ,, .,_ 
three witneſſes 3 nor ſhall, any thing forbidden be fold without ,,,,. 
warranty. | ; 4 


No Fairs or Markets ſhall be holden, but only in Cities, Bur- p;1 . -; 
xoughs, walled Towns and. Caſtles; ....... .. .. +. "6 
Thelc Laws concerning fales and market were ancient 
Saxon Laws, and tend all to. the avoiding, of, cheating men of 
their Catcelby ſurreptitious ſale. of them made by ſuch as had 
no right. | ni aonn Tas 
| Goods found ſhall be yublilhed by. .the findey ta the neigh- p 
bourhood 3 and if any makes claim and proof of them to be ; , Gulicter 
his, he ſhall have them, giving ſecurity to bring them into the ,,, ; 
Court, in caſe.any other ſhall within, a year and a day make his 
GIN; THETEA.: 2; on 4h ets $73.41 $9 6A 


T 


R The childxen of perſons inteſtate ſhall equally divide the |, - 
eritage. $ PAK | TIE 
This is 14 2ermizis the Saxon Law, and therefore concerning 
it I ſhalL refer to the ſame formerly. recited 3: only, I ſhall add 
hereto the Law of Heury the fiſt, which: may ſerve as an expla> 
nation,of the foxrmer., Any,Free-man may deviſe his chattels ,, ,, 
by will: and if hedie inteſtate, his wife, children, parents, or AN 
next kin (hall divide the ſame for his: Souls goad. The firtt 
branch whercof was ancient, and doubtleſs in continual ud 
ut 


elm, 
Cap. 36. 
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tn Inte Notitarr Hide cles vas ns ſuch, that the 
Lords iifiderfurtrAft bf arrears! ot telief would ſeiſe all the per- 
ſonal eftate after the Tenant' $s death,and ſo the right of laſt wills 
was [wallowed up but'this teſtoreth the power of laſt wills 
into it's place, and in caſe the party died inteſtate, preſerveth a 
kind of nature of deſcent, although they be more perſonal, Nor 
doth that: clailſe26f the$9uls ood, diſanul the Came, al- 
though the words may ſeem to carry away the benefit to ſome 
other hand, - For the whole matter 't left to the diſcretion of 
ſuch as are next to the inteſtates''! 


4 ” 
. 
s 2 F 
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c H A p. xr It 
of Ea Laws that Concern common I intereſt of Lands. 
1 i0 Jud , mDianl 9d |; } / 


T He Laws hk concern Latids, 4nd peculiarly blotglig's to 
the Normans; ate fach as concerr' principally the tenure 
of Lands 3' which if duly confidered, although favoured ſome- 
what of the King, yerlittle of the Conquerour-: for - generally 
it muſt be granted that Tenures lopg betore and after this time, 
were as the ſervices, ordered accqrging to. the will of the giver, 
in which as the Kitg hal'the greateft thare , and*he' the' mot 
publick perſon of all: ſo were his'Donations ordered chiefly 
to advance the publick ſervicez and in this regard the Tenure 
by Knight+ſervice'might 'miore principally challenge the King's 
regard than the regard of all the great men beſides, But this 
was not the {oxe, yea rather it way the beauty and, ſtrength of 
the Kingdom 3 and for which the King deſerved an honour- 
able name above moſt of his progenitors, who had nut fo much 
Land todifpoſe of as he had ,* and therefore conld not ad- 
vance that fervice in any propottioh equal unto him. - The ſore 
that cauſed fo many fighs;, was the incuttibrarices' raiſed 'upon 
this moſi Noble and tree ſervice; which through the (evil of 
times by this means became the moſt burthenſome and the 
only loathed'and abhorred ſervice of all the reſt. I ſay through 
the cyil of times; for it cannot lodge in'my thoughts: but Mu 
the 


C 
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the Norman times the incumbrances were nothing ſo great as 
of latter ages, and that much hath been imputed to the Laws 
of the Conquerour, which they never deſerved, as may appear 
in theſe particulars, which the Laws of Herry the firſt have 
preſerved in memory. 
Tenant of the King, or other Lord dying, his heir ſhall pay wo 
no other reliet than what by Law is due. I. Relief, 
That which by Law is due is ſet down in the Laws of Willi. 24; Paris. 
am the Conquerour, An, 1100. 


E 1213, 
8, Horſes ſaddled and bridlcd. 
} 4+ Helmets, | 
ields. . Gulichn, 
The Relief of an Earl. © Ga. 0, I2, 4 
> | 4- Swords, 


> bridled and faddled. 


" 4. Horſes with Saddles and brides, 

- | 2, Helmets. 

1 2, Coat of Mail. 

The Relict of a Baron, $ < —_ v6; 
| - 1 2. Swords. 


*{ 2. Chaſers ; 
| x. Palfray j bridled and faddled. 


{ His beſt Horſe, ; | 
| 


» His Helmet. 1 
The Relief of a Vavaſor | His Shield. « ** Ibid. 6. 24: 
to his Lord. 2 His Spear. [ 100 
| 3 His Sword. 
..,,. ..i,| Orit he had no Arms, —_ 
_.* -&. . he was to pay. 


he x4lief of the Cauytrey-manjs the beſt Beaſt that is in ,, 
his poſſeſhionz and of him that farmeth his Lands a years ©”. JEM ; 


C272. 2 
rent, ac 


k ' 4 


X Theſe 


NORMAN 8. 


2, 


Marriage. 


Poxper.. 


 Theſcare, theRelicks due by Law,and now fettled. in goods 
or ans Ge eeania turned! jntQ money 4;;and it's likely 
that the ill cuſtoms in the farmer times did extort both money 
and arnis, or- ſuch fums of Money as they- pleaſed z and by 
the very words of the Law it ſcems they had. brought it to an 
arhijrany. power: to taks what they cauld gaty and yet all againſt 
"6 27 41G] YO INN ENT LON £00136) « 
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I-wy ni ob 35) 2 2ub 21 972.1 1d Sides 227t T 
The King's Tenant ſhall adviſe with the, King in marriage of 


\ his Daughter, Siſter, Niece, or Kinſwoman 3 and his Widow in 


like manrney. i: rig DeiDuLi 43 44 0 

The ſence hereof in ſhorts; 'thittheſe might marry at their 
own will, without payirigitme;or/compolition to the Lord, 
and yet muſt have the liking of the-Lord fa tar as to. declare 
whether the man intended were his -enemy or not , and fit to 
perform Knight-ſervice. This Law was therefore grounded 
upon the preſent giftreſs of affairs, wherein the nation was un= 
(cttled; and common right having eſtabliſhed a mutual truſt 
between Lord and Tenant found: out this means to preſerve the 
ſame for.if the marriages of, thoſe that are related to the Te- 
nant in ſuch manner as may ipherit . part of all his Lands, or 
have joynture therein, ſhould. be-Jeft altogether at the liberty of 
the Tenant or his Widow 3 .it maſt needs follow that the miu- 
tual truſt between Lord and,Tenant muſt fail, and the publick 
receive damage, And therefore if this cuſtom were oft Nor- 
man bizth, it was begottep upon a. Saxpn Law, and might the 
rather be owned by the Engliſh. ns 


TheWidow of the Kinig$'Teniant|, having children , ſhall 
have her dower and portibinfo'tong as ſhe keeps unmarried. 

The portion here is in the Latin. word maritagiuin ,” which' 
I take to be the marriage-portion giyen by the husband accord- 
ing to the Saxon cuſtom, wher; 'as the dower in Land was 
not in u{&;, '\whettof is fpokeh* formerly in that Chapter of 
dower. © And the Nbrmins Were neceſſitated to introduce this 
cuſtom of theirs with themſelves, partly.becauſciit: was a pri- 


 vilege which was their own hy: birth, and it coyld not be 


waved without an evident wrong done to the wives of theſe 
” men 
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men who had ventured their lives in that ſervicez but princi- 

ly becauſe it would not conſiſt with the work: in hand to 
diſclaim that cuſtom which 'muft needs' be of tmfnite con- 
ſequence in the effeQing of what was principally ſought: after, 
viz, the anion of the two peoples: Normans and Saxons into 
one : I ſay it was principally {ought after by the Norman con- 
querour, if not led thereto by his own genius , yet neceffita- 
ted thereto by force of reafon of fate , as ſhall appear hece- 
after. And whatcould'be imagined a more ready way to ſtay 
the effuſion of blood, and all-other unhappy events of enmity, 
than by taking away enmity it ſelf? 'or a more ſpeedy and 
certain courſe tor union, than to reduce the Men and Women 
of each people to mutual ſociety, and to ſeal up all by a 
laſting bond of Marriage? or greater encouragement for the 
comfortable proceedings therein, 'than the ſettlingof' the, con- 
ſtant maintenance of the Wife, in cafe of ſurvivorſhip, by the 


Law of dower of the Lands and Tenements of the Husband ? 7 ;,1.»4rg. 
which was ſo full of contingencies, and uncertainties in the Concil. « /fn- 
portion of goods that was by the Saxon Law appointed to the bam. c. 19. 


Wife in ſuch caſe. Nor was this all; for by mart 
to the Normabs they had a great hold, not ſo! much over the 
Engliſh, as in the Engliſh, and that not only during coverture, 
but by reaſon of this Title of Dower, the Women became Te- 
nants, and under the Lord's wing, ſo as they durſt not willingly 
and illegally offend their Lord 'in their Widowhood , nor by 
Law nor'reaſon match themſelves and their dowry to any other 
that was not firſt allowed by'the Lord to' be in friendſhip with 
him ; and thus became the Tenants Widows to be at the liking 
of the Lord for their marriage : and the like hereto may be 
ſaid concerning the Husband in caſe of Tenant by the courteſicz 
and however by the Norman former praQiſe it was much di- 
ſturbed ; yet by Henrythe firſt it was again reduced to it's for- 
mer right, rather than original arifing from his grant, as ſome 
hold, and proved advantageous for the ends aforeſaid. Now 
as touching their marriage-portion of goods , becauſe the 
Saxon Law had already endowed them thereof, they could 
not be induced to lay down their known ancient right, till 
they found the new Law of dower to ſettle, and ſo for ſome 

R 2 time 


age thus made £1. Edm. 
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. Cap. 4» 


4. 
Wardſpip. 


M. Paris. 


—— 


time both Laws were in force, until the more ancient Saxon 
Law had an honourable burial, Nevertheleſs for the preſent the 
Law abridged that right ſo far as to limit it to the Widow 
during Widowhood , ſeeoreng to the former Saxon Law. 
Upon'confideration of all which it may well be conceived 
that the power of the Lords in conſenting or diſſenting to 
the marriages of their Tenants, Widows, and Wards, was not 
ſo much an uſurpation upon the common right of the Engliſh 
ſubjeds, aza cuſtom rationally , and'with great wiſdom, as 
the-coutfe of affairs then fiood,,': upholden; and , allowed a- 
mongft them., principally for the ſpeedy ſettling of a peaceca- 
ble government, and conſolidating of two Nations into one, 
and wherein England was then ſo happy asto come to: a con- 
cluſionin ſeven years , ,which colt their Anceſtors nigh two 
hundred, yeaxs experience with the Britans , beſides a'world of 
blood-ſhed that might have been ſpared, &'re they could find 


out the right way to adetired peace by mutual marriages had 
between them, | 


Such Widow ſhall have the cuſtody of the Lands of: ſuch 
children, or otherwiſe ſuch other perſon as by right gught to 
have the ſame. i 

This is the firſt news of Ward(hips, that paſſed abroad cun: 
privilegio of a received Law, which together with the former 
declare the right cuſtom of the Normans ,, and thereby the 
injuſtas conſuetudines quibus Anglie reguum opprimebatur, viz. 
Arbitrary rclief taken of the Tenant's eſtate, arbitrary marria- 
ges made of their perſons, and arbitrary grants of guardianſhip 
of their Lands 3 for as yet oppreſſion was not ſo high flown as 
to caſt the government of the perſons of their Wards out of the 
view of the Lords proviſionary care,upon adyenture of the next 
in Law,whether man or woman, wiſe or unwiſe,under pretence 
to train him up in military ſervice tit tor the Lord's own ſafety, 
and the Kingdoms lifeguard : but it was the proper ground 
of the Lord's own ſeiſure and right of Ward(hip, he being look- 
cd upon by theeyc of common reaſon as the only meet man 
that both could and would effect that work , fo as might be 
molt ad yantageous to the publick, which ſeemed to be chictly 


CON» 
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concerned herein 3. and upon the ſame general ground the ſur- 
vey of fools accompanied the former, albeit it was not in 
practice till Hepry the farſt brought it in,as the Mirror of Fuftice 
ſaith (fo. 258.) yet it came upon an ancient foundation laid in 7; ©,ut. 37. 
the time of the Danes, © For my own part I will not diſpute the 

point whether this cuſtom of Wardſhip was purely Norman, 

or whether it was derived from the Saxons anciently, who poſ- 

fibly might have ſome reſpe& to Orphans,” in ſuch caſes to 

train them up for the publick ſervice in point of War,cſpecially: 

being poſſcſſors of a known right of relict , as well as Alfred 

the Saxon King did undertake the work for the training of 

ſome ſuch particular perſons in learning for the ſervice of the Afr Menev. 
publick, in time oi peace and civil government; yet thus much 

appeareth that guardianſhip of Lands was a known cuſtom 

enough to make and maintain a right, and that it by 

Law was aright belonging to ſome perſons before others, and 

that this had been a cuſtom before the former unjuſt cuſtoms 

crept into government of the Conquerour, and principally of 

his Son Rxfisz and though it be queſtionable whether it ſettled 

firſt upon the Normans or the Engliſh, yet it's manifeſt that if 

one people had it, the other people now . coming into union 

with that people, could not in reaſon except againſt that 

cuſtom which the other people had taken up upon ſo honoura» 

ble grounds as reaſon of State, which as the times then werc, 

was evident and ſuperlative z eſpecially the cuſtoms being under 

the regulating of Law, and not of any arbitrary power, and 

can be no preſidents of the relict, Marriage and Wardſhip that 

after ages uſurped, 


Tenants in Knights-ſervice ſhall hold their Lands, &c. ac- Xo 
quitted of all Taxes, that they may be more able to provide by 
Arms, and be more ready and fit for the King's ſervice , and ,,.,:?.y 
defence of the Kingdom, 7 : 

This Law whether it be a renewing of a former cuſtom, 
or an introduction of a new Law, it*s clcar it was upon an 
old ground : That Tenants by Knight-ſcrvice muſt be ready 
for the ſervice of their Lord , and defence of the Kingdom, 
whereof afterwards ; But the Law is,that theſe men 5 
their 
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their Lands of that Tenure acquitted of all Taxes,though legal- 
ly impoſed upon the body of the Kingdom,which muſt be con- 
ccived to be for the publick benefit, viz. either for the Prepa- 
ration or maintenance of publick war ; for in ſuch caſes it hath 
been in all times held unreaſonablethat thoſe whoſe perſons 
are employed to ſerve in the Wars ſhould hold Lands doubly 
charged to the ſame ſervice, viz. to the defraying of their own 
private expences in the War, and maintenance of the publick 
charge of the ſame War beſides, 


CHAP. LIIIL, 


of divers Laws made concerning the execution of 


Juitice, 


Lthough in proceedings in caſes of vindicative Juſtice 
A delinquents might ſeem to be left rather to the fury 
than mercy of the Law yet ſo long as men are under 
the Law, and not without the Law, it hath been always held a 
part of Juſtice to extend what moderation might polhbly ſtand 
with the honour of the Law, and that otherwiſe an over rigid 
and fierce proſecution of the guilty is no leſs tyranny than the 
proſecution of the not guilty 3 and although violence was the 
proper vice of theſe times, yet this point of honour muſt be 
given to the Normans, that their Sword had eyes, and moved 
not altogether by rage, but by reaſon. 


No ſentence ſhall paſs but upon averment of the complaint 


5+ by accuſer or witneſſes produced, 


Fine and pledges ſhall be according to the quantity of the 
offence. | 

By theſe two Laws of Hexry the firſt the ſubjeds were deli» 
vered from three great oppeſſions : Firſt, in making them offen- 
ders without complaint or witneſs. Secondly, in impoſing 
immoderate fines. Laſtly, in urging extraordinary bail. 
For- 
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| Forfeiture of Felons Lands is reduced to a year and Þ 
day Mszror f0.261. 


The Normans had reduced the Saxon Law in this caſe unto 
their own Laſt, which ſtretched their deſire as far as the eſtate 
would bear ; but this being ſo prejudicial to the immediate 
Lords, who were no offenders in this caſe, and ſo contrary to 
the Saxon Law, it was both done, and undone in a ſhort ſpace 
by the allowance of Hemry the firſt. 


Intent of criminal offences manifeſted by A& puniſhed by 4. 
fine-or mulct, 

This by Alfred's Law was puniſhed by Talioes Law,but now 1iror.fo.z 5 4, 
by a Law of Hexry the firſt reduced to mulds. 


Mainperners are not to be puniſhed as principals, unleſs they 5, 
be parties or privies to the failing of the principal. 

This Law of Henry the firſt repealed the former Law of Ca- Miror.fo.141, 
tutus, which muſt be acknowledged to be xigorous , although 
not altogether without reaſon. | 


- No pexſon ſhall be impriſoned for committing of mortal & 
crime unleſs firſt he be attainted by verdi& of twelve men. Ll.Hen, 1.c.5. 
By impriſonment is intended cloſe impriſonment, or impri- 
ſonment without bait or mainpriſe 3 for otherwiſc it's apparent 
that as well by the Saxon as Norman Laws men were brought 
to Trial by reſtraint. 


Appeals of murthes xeſtrained within the fourth degrgg. 

Before this Law Appeals. were brought by any of the blood 7 
or kin of the party ſlain: but now by Henry the firſt reftrained, 1y;... cap. 2, 
The ground ſeems to be, for that affe&ion that runs with the 5:5, ,. 
blood, grows ſo cold beyond the fourth degree that the death 
of the party is of ſo ſmall account, as can it ſcarcely be reputed 
a loſs of ſuch conſequence to the party, as to expoſe the life” or 
price of the life of the manſlayer unto the claim of ſuch an one; 
and thus the Saxon Law that gave the ſatisfation in ſuch caſe 
to the whole kinred, became limited to the fourth degree, as I 
conceive from the Eccleſiaſtical conſtitution concerning marri- 


0 go ee —_— Io _ — =_ 


A - _ I 


— 
FO 1 remat n—__—_ = , k _ 


152 


NORMANS. 


me —_— 


mm. 


Two things more concerning juridical proceedings may be 
noted, the one concerning ſpeedy courſe of Juſtice, wherein 
they may ſeem to juſtifie the Saxon way, but could never at- 
tain to their pace, in regard they yielded ſo much time to 
Summons, Effoyns, &c, The other concerns ele&ion of 
Judges by the parties ; for this we find in the Laws of Henry 
the hrlt, | 


CHAP. LIV. 
Of the Militia during the Normans time. 


"EF He power of Militia is either the legiſlative or executory 
power : the legiſlative power without contradiGion reſted 
in the grand Council of the Kingdom, to whom it belonged to 


. eſtabliſh Laws for the government of the Kingdom in time of 


peace. And this will appear in the preparation for War, the 
levying of War, and managing thereof after it's levied -. for 
the preparation, it confiſteth in levying men and munition , or 
of money Inall which queſtionleſs will be a difference be-" 


- tween raiſing of War by a King to revenge a perſonal injury 


done to the King's own perſon, and a War raiſed by the whole 
Kingdom, or repreſentative body thereof , which is commonly 
done in defence of publick intereſt, and ſeldom in any offenſive 
way, unleſs in recovery of a right pofſeſhion , either formerly 
loſt, or as yet not fully ſettled. Now although it be true, that 
ſeldom do injuries refle& upon the King's perſon alone, but 
that the Kingdom will be concerned therein to endeavour a 
remedy yet becauſe it may fall out otherwiſe, Kings having 
been occaſioned to levy War of their ownaccord, but in ſuch 
caſe could neither compel the perſons of his ſubjects or their 
eſtates to be contributary. And of this nature I take the War 
levicd by Harold againſt the Conquerour to be , wherein the 
greateli part of the Kingdom was never engaged, nor therefore 
did it feel the dint of the Conquerour's Sword at all; and in 
this caſethe Militia muſt be allowed to ſuchas bear the purſe : 

nor 
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nor cant be concludcd to be che Militia of- the Kingdom; nor 

any part thereof, although it may connive thereat, But to (et 

this cotiſideration afide, as not co-incident at all with the Nor- 

man engagements after they were crowned, and-to take all the 

ſubſequent -Wars'to be meerly defenſive of che right of the 
Crown, as in ſober conſtruQion they: will-appear' to- be *' as 
touching the ay< xy money, it*s evident that it lay'only 
in the power of the grand Council of the: Kingdom; for 
otherwiſe the Laws were (ſettled that no Tax ſhould be made or 
taken, but ſizxch as were due is: the Conteffor's thne, as formerly 
hath beeni ſhewed. -: Secondly, (for the 'p ' of -rnen and 
munition, it: was done cither by [Tenure or by ſpecial Law ; as 
touching; Tenure, it was. provided by way of contraQ, that 
thoſe that held by Knight's-ſervice: ſhould be ready - with their 
Arms to aflifſt-the-King forthe defence of the Realm: i- $0 as 


they were not bound oy nh Temureto aid him in another 
caſes. ' Others werealſo by eſpecial Law ' of the' Land” bound 


t6be ready for their ſervice in that kind r ' For all the inhabi- 
tants of this.. Kingdom held: - their eftates/-under a general 
ſervice, which by common right they are bound to perform, 
viz. jri timeiof 'dangeritojoyn in defence of their 'Countrey ; 
This is: the common fealty or 
and. which if <1 nmr | | | 

treaſon againſt his'Countrey, and his eſtate under the 
of forfeiture, according 
clared by:Henry 


penalty 
the fiyſt. | ' Thus the Law made 


wiſc cithes. firſt made bytlic'ordet of the grand 


-Counci} 
otherwiſe allowed 


ny 


levying and-'manag 
jare''to: 


to the old Saxon Law revived and de- 


by them for the defence of 'the- Commons, 
and the Kingdom ; 'ſo-was the Law of William the firſt, The 
aging' of the War maſt not be denycd de 
betang/ co! 'the' repreſentative” body ; fo far as may 


Ll. Galscln: 


cap. 57. 


allegiance which rien owe 77 Gut 
or refuſed; rtriders the party guilty 'of c.p, ,,. 


& ade preparation for L!.Hen.i.c.r; 
the War;both of Men'and Arms; © Caftles and Forts were like- 
? punch , or Ls. Guliclr. 


Cap, 61. 


conſiſt with the direRory part, for that'ie is a main'part of 


the government of the Kingdorh in times of War: ''And 
therefore Henry the firſt, amongſt his Laws made in the ordi- 


nary courſe of Law making, provideth for the ordering of 


men in the army in the field, and efiabliſhed a Law , that ſuch 


as-forfook their colours or aſſociates in the field , during the 
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_ times 5a Was eongludddi; af the 
people they choſe their Dat axiRevccalbbimixhich ybwptedſe} 


battch,ſhoulitbe: puniſhediwith deitly / afnd! forſeituve: of his 
wholc:eſtate..:Nor.yet camit-be denyed but that de fav Rings 
of theitown, accord; and by f{ecret Council did dire& therein ; 
eithar in :;the vacancy of Parliament, :which was 'the* general 
$a Of, the Firſt, canes of: the>Notman Conquerour 4 arid--the 
whole-Reign of /illizw Rufhs 500 by: commivancevt the grand 
anchli, while: they ſew: nothing done” but: whats was well 
&:;; Nor can.it be rationally ſaid that Kings by ſuch advice 

as they have (inthe receſs of the grand Council ) levying/ War 
defenceof Rs according;to-rules; do'othetwile than 
+ oy P Coen ſeo/:nothing mil 
governed, and fay np COS do other hai. 1911ieets 
For it muſibe remembred; that[Kingy in-their firſt original 'were 
rather Officers for War thanpeact; 3 ahddo! ave [holden'!by all 
Antiquity, apd ps:Generals:in Warwere:calkd Reper or. baperss 


tores by;the Gresians;'s Ramans;, and Getmand: __ _ 
e 
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m i he Peer 
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CHAP. LV. 
Thut the entry 
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"TT Hat in point of fa@ the entry of the Normans into Eng- 
1 . 7ax4 was pot.by;Conqueſt, will ſiifficiently apipear ram 
.... ... What. hath beemalready noteds- :1 ſhall make. one nRtep 
further, .and ſhevy,, -.that as; affairs then fioot) with thei-Coq- 
querour, it wasimpoſlible for him to merit that .name againſt 
the {tream of, providence, - that had pre-engaged. himi to three 
ſorts of men, viz. the Normans, the Clergy; and the Commons 
of Eug/ay N16 £44 eb bo 14 2499539 &.:4 9Þ416 FP T1: 4 
; It muſt be. taken for a. ground that Duke; William muſt -give 
all faix corxeſpondency to the! Normans, cobfiderivg 'they:are 
members of his own body,and the arm of his ſirength., with» 
out which he could do nothing. | Anl it's not leſs certain, 
that however the Sea divided the, two: Countries ,- yet long 
before the arrival of. the Army, the Normans-and Saxons were: 
(o well. acquainted. by the latter /acce(s of .the; [Danes :that 
partly by marriage and other intereſts the Normans:made! fo 
great a party in England, as that party merited no leſs from 
the Duke in his entrance, than thoſe he brought/ with him 3 
and therefore both they and their Allies in all xeaſon. muſt! ex+ 
pe ſuch reward of their faithfulneſs to him, :as the other had; 
nor could the Duke deny the ſame , unleſs he: had idifclaimed 
his own intereſts, whereof he had none to ſpare. ' Secondly, 
their merit from the Duke was accompanied with no lefs 
mutual relation to his Army, being of, the ſame blood with 
a eiecs, pod of ancient. acquaintance, and as impoffible 
for the Duke to keep them from conſociation with -the niixed 
people, as to abſtract the mixed people-cach from other. 006 
or both of which muſt be done, and the Conquerours muſt be 
kept from incorporating with the conquered, or elſe the Law 
of Conqueſt cannot hold, Thirdly, it theſe two had _—_ 
| oy A 2- a 
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had the Duke by his manner of rewarding his Army diſable 
himſelf from holding , however he might ſeem to have by 
conqueſt, This was his gitt of Mannors, Lands, and Franchi- 
ſes unto his Souldiers, compleated with their ancient rights, 
and priviledges in free ſervice.z. atherwiſe, it. had been. little 
better than a Trap to bring his own men into bondage, who 
lately were free Souldiers under no better than a Duke of their 
ownele&ion3z and their government in their own Countrey, 
however big, yet had not brought forth a ſoveraignty into 
the World; their Duke no- compleat King, ' nor themſelves fo 
mein as vaſſals:3 'and it was equally- difkcule for him to. get 
up higher, as for them to ſtoop lower: And however, it was 
dangerous now for the Duke to try maſteries, unleſs he meant 
to hazard all, and to change the ſubſtance for the ſhadow. 
Laftly, to lay them all aſide, and to take the Normans as. in 
themſelves conſidered, a people under ſuch Laws and Cuſtoms 
as were the fame with the Saxons, and originally in them: and 
from them derived into Normendy by Rollo or ſome other ; 
or take them as a people willing to lay afide their own Law, as 
ſome Writers affirm, and more willing to take up the Daniſh 
cuſtoms, which were alfo very nigh a kin to theirs, and in part 
ſettled by the Danes, in that patt of the Kingdom' where them- 
ſelves moſt reſided. | It muſt be concluded; that'a government 
by Law was intended, and ſuch a Law that was no way croſs 
to the fundamental Laws of this Kingdom , but concurring 
therewith; In every of which regards the future generations 
may juſtly claim their immunities as ſucceffors and hcirs unto 
the Normans, albeit:no Saxon could have enjoyed or derived 
the ſame topoſterity. TR goat 5 
A ſecond ſort of men that made the King uncapable to hold 
by conqueſt was the Clergy, a conſiderable part of the 'King- 
dom in thoſe days, when as in every Nation they grew check- 
mate; and inthis Kingdoin had well- nigh the one hatf' of 
the Knights fees; and'thereby a principal part of the ftrength 
of the Kingdom, beſides the conſciences of them all ; and tor 
a reſerve they had the Pope in the rear, whoſe power in every 
Kingdom was little inferiour to that of the King's own, and 
therefore ſufficient to ſtop an abſolute Conqueſt, unleſs it were 
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tirft conquered, But the King came in upon great diſad van» 
tages in both theſe regards: For whereas his pretence upon 
his entry was to advance Juſtice principally toward the Clergy, 
who formerly were wronged by Harold, or voiced fo to be, 
this bound him from injuſtice and oppreftion 3 and further- 
more the Pope had bim in a double bond; one as Prince 
of the Engliſh Clergy 3 the other as Judge of the Title of the 
Crown by the King's own election 3 and that by ſentence; for 
the King had merited of him, it not to hold the Crown it 
ſelf by fealty to the Roman See, yet by ſuch ſervices , as that 
the Tripple Crown ſhould be nv loſer. The King therefore 
muſt reſolve to have no more te do with the Church than 
will ſtand with the Pope's liking, unlefs he meaned to adven- 
ture himſelf and all he had into the danger of the great curſe, 
of which the King would feem more ſenſible than perhaps he 
was, Nor were tl.ole times of the Church ſo moderate, as to 
bring forth Church-men that would catch the good will of the 
Laity by condeſcention, or Popes of that height of perfe&tion 
as to part with one tittle of their great Titles, much leſs ought 
of that pitch of power which they had griped, though it would 
fave the World from ruine. In all which regards the Norman 
Duke was too far inferiour to attain by conqueſt any thing in 
this Kingdom, wherein the Pope or Clergy claimed ought to 
have or do. 

A third fort of people avoided the dint of Conqueſt either 
by timely ſiding with the Norman, or by conſtant reſiſting of 
him, or by neutrality. Of the tirſt ſort were many, both Lords 


and others, that by afhinity and conſanguinity were become j1,,.19n.15b.5- 


Engliſh: men to the Norman ufc 3 others were purchaſed there- 
unto by the Clergy, that were zealous for the Pope's honour, 
that was engaged in the work. Of thoſe likewiſe that were re- 
ſolute in the defence of the liberty of their Country there were 
not a few that purchaſed theis liberty , who otherwiſe might 
under pretence of , treachery have forfeited the fame to the 
rapacious humour of the Conquerour z and this was not. done 
only by valour, tor Normandy ſtood ina tottering condition 
. with their Duke 3 partly drawn away by the French, that fear- 
cd the Duke would be too fixong for them 3 and partly de- 
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clining their own further aid, leaſt their Duke ſhould be; too 
great for the Dutchy. It was therefore wiſdom in the Con- 
querour to ſettle the Engliſh affairs in the faireſt way to gain 
them for himſelf, who had been ſo brave againſt him. But 
the greateſt number, eſpecially of the Commons, looked on 
while the game was playing, as contented with the caſt 'of the 
Dice, whatever it ſhould be. Theſe were afterwards by the 
King looked upon, not as enemies (as the preſident of Edwin 
of Sharneburn witneſſeth ſufficiently) but upon ſuch as cither 
were or by fair carriage would be made his friends z and there- 
fore he concluded them under a Law of afſurance', that they 
that had been ſo peaceable, ſhould have, and enjoy their Lands 
as entirely and peaceably as thty had formerly done- before his 
entry. To conclude therefore this point : if theſe three parties 
of the Engliſh Normans, the Engliſh Clergy, the ſtout Engliſh, 
and the peaceable Engliſh be ſet aſide from the Title of Con- 
queſt, it will be probable that not one tenth part of the King- 
dom were ever under other change than- of the Governour's 
own perſon, 
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CHAP. LVI. 


A brief ſurvey of the ſence of Writers concerning the 
point of conqueſt . 


Heclamours in ſtory that the Conquerour altred and'made 
Laws at pleaſure, brought in new cuſtoms , moleſted the 
perſons and eſtates of the people with depopulations, ex- 

tortions, and oppreſlions, and others of that nature,have made 
latter times to conclude his government to be ( as of a Con- 
querour) meerly arbitrary, and that he did what; he lift ; how 
different this concluſion is fromthe: intent of thoſe Writers I 
know not z but if the King's: Title and Government was: as a 
Conquerour, than was his will the only Law, and can admi- 
niſter-no cauſe of complaint of wrong and oppreſſion 3 and 
therefare if theſe be taken in nature of complaints, they nos 
' plainly 
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plainly thatthere;was'a Law in. Title, or 'el{e-there: could have 
been no tranſgrethion or cauſe to complain. + But if the Reader 
ſhall apprehend'theſe paſſages in Writers-to- be no other- then 
ſober relations, then were it not amiſs to conſider from what 
ſort of, men theſe Tomplaints or relations do proceed, viz. from 
Writers thati have been cloyitered men, little, ſeen _in-affairs, of 
State more than by common report and rumour ; prejudiced by 
the King's diſpleaſure againſt their Cloyſtcrs, and therefore ap» 
prchenfive of matters in, the ſaddeſt ſence, and many times far 
beyond, the truth, and might as well be ſuppoſed. to -mil-relate, 
aS'to miſtake. ,,, For.it -we ſhall touch upgn particulars, I think 
no man will deny but the King allowed propwty indifferently ,as 
well to Normans as Engliſh, if the premiſles be- rightly confi- 
dered :- and therefore though ſamewhat be true of. the plun- 
ing of houſes of Religion, perſecutipg, of the - Engliſh Nov» 
ylity, depoſingjo, Biſhops, and Abbots, whexcof . they , ſpeak 3 
y6tall might be deſexvediy done in a legal way, and: in ,cxecus 
tion of Juſtice, whereof Hiſtories are not, altogether filent 
Nevertheleſs, it .in the proſecution the King, did ſhew a kind of 
rage; and ſome rafhneſs, it might be imputed to. the common 
inhrmity of great men 3 for as opprefiion-upon thoſe that are 
infcrioux, makes therm,mad, ſo doth treachery againſt them that 
are ſyuperiour make them little other ;. eſpecially if they be 0+ 
vertaken with a fit of paſlion in the inſtant,or theix minds wrap- 
& into.a whirlpool of affairs. 


, But the change of Laws makes,the greater noiſe 3 wherein 
what change they ſuffered, may, appear from the premiſſes, if 
Writers have dealt uprightly 3.. Otherwiſe general imputations 
without particular inſtances will never ſway. opinion con- 
; frary to the current of the Laws that are publiſhed 3 eſpecially 
Fl0e we ave obſeryed the exrour of. the beft Hiſtoxian of 
© Cs calling thoſe things pew which were ancicntly 
uſed in,Exgland, before Normandy was in a.condition of a ſtate. 
Yet if this ſhould be granted, and that there were ſuch change 
of Lawsas is pretended, it makes nothing to the point of:con- 
queſt, fo long as the new Laws are made by adyice of common 
Council, fox the common good and ſo long, as they 
: are 
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are eſtabliſhed to be rules for government. I remember it's 
afirmed by ſome of thoſe ancient Writers, . that the Duke or 
King would have brought in the Cuſtoms of Norway, but the 
carneſt mediation of the Engliſh prevailed againſt it: and it 
evinceth two things to my opinion : Firſt,that there was queſti- 
on made what Law ſhould be eſtabliſhed. Secondly, that not- 
withſtanding the intereſt that the Noxmans had in the King- 
dom, they could not-prevail to bring in the whole body of 
their Law, or of the Cuſtoms of Norway, which were not only 
the prima materia of their Law, butalſoin kind had a ſettling 
at that very time in thoſe places of this Kingdom where the 
Danes had their principal ſeat: and therefore not altogether 
ſtrange to the Saxons thernſelves, The ſum of which will 
be this, that upon debate a Law muſt be ſettled, and that not 
the Law of the Conquerour's own will, nor the Law that ſuits 
with his defirez but the ancient Law of 'the Kingdom ; and 
therefore if at any time the unquietneſs of ſome bf the Englifh 
brought the King to ſome thoughts of arbitrary rule , and to 
ſhake off the clog of the Saxon Law; it was long ere it ſtirred, 
and ſprang up too late to raiſe the Title of Conqueſt, and wi- 
thered too ſoon to ſettle it. | | | 

As touching the change of Cuſtoms (for that alſo is imputed 
to the Conquerour ) it cannot be denyed but ſome altera- 
tion might be in matters of ſmaller conſideration ; 'yet are the 
Writers not without miſtake in the particular inſtances : For 
whereas they tell us that the Conquerour took away the 
cuſtom of Gavel-kind , and -brought the cuſtom of diſcent 
to the eldeſt Son : and that Kent ſaved their liberties and con- 
tinued this cuſtom of Gavel-kind : I ſhall not contend about . 
the libertics of Kezt, but muſt tillI fee better reaſon hold the 
opinion of the change of inheritance to be a meer conceit : 
For ( beſides what hath been already faid concerning that 
—_— of -Gavel-kind) if we, believe Glaxvil , the difference 

s between Lands holden by Knight's-ſervice, and in ſocage : 
the firſt of which in his time by ancient cuſtom always de- 
ſcended to theeldeſi : and thoſe Lands that were holden in 
Socage (if not partible by cuſtom, in which caſe they went 
equally to all the Sons) went by cuſtom in ſome places » 
the 
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the eldeſt, in other places to the youngeſt; ſoas the rule of 
inheritance in the Norman times was cuſtom , as well as in 
former times, And furthermore, if the cuſtom of Gavel-kind 
had been the general cuſtom of this Nation, the King by his 
change had contradicted his own Prerogative, and granted as 
great a liberty to his ſubjects as could have been invented ; For 
had the cuſtom of Gavel-kind happened upon the Lands in 
Knight-ſervice, it had brought all the Sons under the Law 
of Wardſhip, and had made a ready way to enthrall all men 
of worth, and undoe all husbandry 3 the firſt whereof had been 
as advantageous to the King's private intereſt, as both deſtru» 
tive to the publick, 

Nor is it clear from any Author of credit, that the Normans 
changed the Tenures of Lands ; albeit that it cannot be deny- 
ed but ſuch Lands as he had by forfeiture, or otherwiſe, were in 
his own power to diſpoſe upon what Tenure he pleaſed 3 for 
as well before the Normans time as long after, Tenures were 
like as the ſervices were, all at the will of the donor; and were 
of as many individuals almoſt as the minds of the owners; ſome 
being of more general regard and publick uſe, are recorded a- 
mongſt the grounds of Engliſh Laws 3 none of which appear 
to me to be of Norman original, although they received their 
names according to that diale&, 

The next thing objected is the change of Language, which 
thing ſome Writers tell us the King endeavoured 3 or which is #: 
worle, to be fo abſolute, as to be abſolute Tyrant, and to pub- 
liſh Laws in a foreign Language , that . the people through 
ignorance might the rather tranſgreſs , and thereby forfeit 
their eſtates. This (if true) ſo far differed from the nature of 
a Conquerour, as rather proveth that he was put to his ſhifts : 
Nevertheleſs the thing taſteth ſo much of ſpleen , as it might 
occalion diſtruſt of other relations concerning this ſubjec : 

For beſides that it is nonſence for a Conquerour to entitle 
himſelf by a cheat, where he hath an elder Title, by conqueſt; 
I (hall in full anſwer to that calumny inſert a paſſage of an Hi- 
ftorian that was in the continual view of publick affairs in 
thoſe times , who ſpeaking of the Conquerour ſaith, That he 
commended the Confeſſor's Laws to his Juſtices in the fame 
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Language wherein they were wonted formerly to be written, 
leſt through ignorance the people might raſhly offend. And 
another Authour ſaith, that the King had a deſire to learn the 
Engliſh Tongue, that he might the better know their Law, and 
judge according thereto. It's-probable nevertheleſs, that the 
Laws were in the Norman Tongne and it's no lels likely that 
the pleadings, in real Actions eſpecially, were alſo in the ſame 
Language : elſe muſt the Normans be put to ſchool to learn 
Engliſh , upon peril of loſs of their Eſtates : but that either 
the written Laws were wholly concluded into the Norman 
Tongue, or that. the publick pleading of cauſes by word of 
mouth in all Actions where the iſſue was left to. the Country, 
were in any other Language than Engliſh, no adviſed Reader 
will conceive : ſeeing it had becna madnels for an Engliſh Jury 
to pals their verdict in any caſe wherein it's likely many of them 
underftood-{carce a {yllable.oft the Norman Language, much 
leſs ought of the matter upon which-:their verdict ſhould be 
grounded. Add hereunto, that it's not likely but the Conque- 
rour inhibited the uſe of the Engliſh Language in all-matters of , 
publick Record, in-as much as the Charters made by him to 
corporate Towns and Franchiſes were fometimes in the 'Saxon, 
more generally in the/Latin, but ſeldom or never'in the Norman 
dialet; and that pleadings and indictments were entred in 
like manner in the Latin Tongue (as formerly by.an old cuſtom 
brought in by the Clergy was -uſed ) for the Clergy, 'who had 
gotten the Key of knowledge and Law into their own cuſtody, 
laid it up in that Language whereof the Commons had little 
knowledge, that they might thereby be 'enforced to depend 
upon thele men for Juſtice, as well as for piety. The Normans 
therefore cither found it too; hard toalter the former cuſtomin 
ſuch caſesz or clſe thought it the wiſeſt way to chuſe the La- 
tin as a third Language indiffcrent as well to the Normans as 
Saxons, and be{t underſtood of-any toreign Tongue beſides : 
and yet endeavoured to bring both peoples into one Language, 
as they were intended to be one people 3 1and-to preſs the ulc 
of the Norman Tongue in publick atfairs, ſo far.as might con- 
ſift with good government and Jultice, leaving time and occa- 
tion to work the iſſue, which doubtle(s was mnch, and had been 
more, 
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more, had the Norman race continued in the Throne, But 
falling out otherwiſe, the Engliſh blood prevailed in the head, 
and the Language continued poſſeſhon, mixed only with ſome 
Norman words, as the people alſo were a mixcd people. So 
as the Language was not changed, though it was altered, 
Laſtly, it's affirmed that the Normans did impoſe” a new 
cuſtom called Coverfeu; and it*s thought by {ome to be a meer 
vaſſalage, that every man at the noiſe of the Bell every night 
muſt put out both fire and Candle; and yet is a matter of fo 
{mall concernment, that (of being in it's own nature conveni- 
ent ) Scotlaxd received it without ſuch coercion: and can be 
reputed for no other than a feaſonable advice, which any Corpo- 
ration in time'of danger might order within their own Precin&, 
without tranſgreſling the liberty of the Subje&s. Of lefs con- 
ſequence is that change, which is alledged was brought in by 
the Normans in the ſcaling of Deeds of conveyance, by ſetting 
a print upon Wax annexed to the Deed, which - formerly was: 
wonttq he by ſetting a print upon the blank at the- end -of the 
Deed 3 and yet it's looked upon by ſome 2s a Trophy of Con-' 
queſt or abſolute government : concerning which , I will not 
diſpute whether the Normans firſt brought in this courſe , 'but- 
(hall reſt in this, that-theKing being about to compleat the u- 
nity of the Laws in-theſuperfirudure as well as inithe- funtta-* 
mentals, if herein/ and in ftome'other particulars the Englhth' 
ſubmitted to the:-Normans, they likewiſe tooped to the Einglify* 
Law in other things : and therefore ſuch 'concurrences” ought 
not to be imputed unto a conquering power; but unto- modera- 
tlonamong(t a.company: of -wiſeimen, -- ' 5 - 

' Thus havingglanced at the changes bf: TO LveS, TE: 1 
nures, Language, and ſome cuſtoras,'we-come'to'that which is"! 
the main occaſion of all theſecomplaints I mean unlavfal” 
Taxes, afforſtinges, and other ſuch opprefſions upon the eſtates 
ot the people; concerning which I purpoſe not to contend, for | 
much thereof is like to be:true:: the Norman Kings(eſpecially - 
the two Williams ) being under-continual bceaſion' of expence, * 
many Wars, more provocations, which kept them ever in Action 
and that wrought their ſpirits into an immoderate heat , little 
inferiqur unto rage 3 and ſo they might ſoon out-reach their 
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bounds, and fit heavy on the people; and in ſuch occaſions no 
man eſcaped, Norman nor Engliſh, Clergy-man nor Lay-man ; 
nor did the Kings themſelves come off ſuch gainers, but that 
they might ſometimes put up their gettings into their own eyes, 
and ſce never a whit the worſe. And yet to do them right, they 
were not always of ſuch {ad influence, but had their Jucida in- 
tervalls ;, eſpecially he that had the leaſt cauſe, I mean the Con- 
querour, who certainly was a man of a ſerious regard, and did 
not only remit ſometimes his rigour in exacting where he ought 
not, but alſo forbare to require that which he had ſome colour 
to demand: for whereas the Dane-guelt was left unto him in 
the nature of an annuity, he was contented to turn it into aſum 
in groſs, and to demand it only Cxm ab exteris gentibus bella vel 
opiniones bellorum inſurgebant z, and it was then done conſultis 
magnatibus, Theſe things thus conſidered, might have molli- 
fied ſomewhat the Pens of angry Writers z and where they fail, 
may be caution to Readers to conſider occaſions and diſpoſitions 
of Princes. and fo long as Laws hold.in Title, to conſtrue the 
irregularities of Princes to be but as ſteps out of the path to a- 
void a little dirt, that a man may get home the more cleanly ; 
and therefore rightly can derive no other Title of abſolute Sove- 
raignty to their ſucceſſors than to hold by infirmity. And thus 
the Government under the Normans at'theworſt was but like 
that of childhood, following ſudden and .preſent deſires , not 
wiſe-cnough to plot-for abſoJute Monarchy; nor to keep off a 
polity, which ill rooted underneath, though the fruit, while it 
was now green, was harſh and unpleaſant. 

I (hall conclude this Norman diſcourſe with this ad vertiſe- 
ment, that nopiehtanding the words Conguerour and Conqueſt 

Th 


have often fall'n from my Pen, and;bercafter may do the like, 


yet can ſee no reaſon why divers ſucceeding Kings coming to 
the Crown by argument of the Sword, and not by right of de- 
ſcent, may not deſerve the Laurel as well as. the firſt Norman 
King 3 only becauſe fame hath fancied him that Title, under a 
kind of preſcription, I do the like. | 
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of the Government during the Reigns of Steven, 
Henry the 2. Richard the 1. and John. And firſt 
of their Titles to the Crown, and diſpoſitions in Go- 
vernment, 


Have cut out this portion of one hundred twenty and five 
years (containing the Reigns of theſe Kings) apart from 
their Succeſſors, in regard of their Titles3 all of them being 
under one general climate, and breathing one air of cleci- 
on, and compact between them and the people. Now was 
the iſſue male of the ſtock of Normandy quite waſted ; I mean 
in relation to ſucceſhion by inheritance : for although it was 
the lot of Hemry the firſt to have many children, yet it was not 
his happineſs to have many lineal; nor to hold what he 
had; nor of them all was there left above one that might pre- 
tend to the Crown, and it a daughter, who was the great 
Grandmother to all the ſucceeding Kings till this day. Only 
King Steven like an unruly Ghoſt coming in upon the Stage 
troubled the play during his time, This Daughter of Hexry 
the firſt was married to the Emperour Hexry the fourth , and 
ſurviving him was in her Father's life time acknowledged to be 
his heir 3 (the Sea having formerly ſwallowed up the remain- 
der of his hope) unto her the Lords ſware fealty as to the 
next {uccecſſor in the Throne after the deceaſe of her Father, 
being led thereto by the inſtigation of her Father , whoſe 
conſcience told him that the Title to the Crown by in+ 
heritance was weakned by his own precedent , himſelf come- 
ming to the ſame by election of the people, contrary to the 
Title of his Brother Robert, -Nevertheleſs this was not the firſt 
time that the Engliſh Crown refuſed to be worn by practice ; 
tor Hexry the firſt being dead , Steven the younger Son to a 


younger ſiſter of Hexry the firſt put up head: who being of 


the Royal ſtem, a Man, and a brave Souldier , by the ancis 
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ent courſe of the Saxons, had Title enough to be thought upon 
in a doubtful ſucce(ſion. Beſides he was a rich man, and had 
enough to raiſe up his thoughts to high undertakings, and a 
Brother, a Biſhop and Legate to the Pope here in Exgland, one 
who was of a high ſpirit, and vaſt power 3 advantages enough 
to have quickned a much duller ſpirit than his was, who was 
the Son of a Daughter to William the Conquerour and to 
make him yet more bold, he had the upper ground of the heir, 
who was a woman,diſadvantaged by a whiſpering of wiltulneſs, 
and cuſtomary government like an Empreſs : which was too 
high a ſail for an Engliſh bottom, whercin ſo precious a treaſure 
as the Subjects liberties was to be ſhipped. Thus provided, 
Steven ſtepped up to the Engliſh Throne, and with protefiati= 
ons of good government entred and made up the match both 
for Crown and Scepter, the people waving the Title both of 
Empreſs and heir; the pretenſions of the E., of Bloys elder 
Brother to Steven gave way to the common Law and liberties 
of the Subject to falten, root and gather recompence after the 
violence of the Norman blaſts was out of breath; thus making 
way over hedge and ditch of all Oaths, till the King was quiet- 
ly ſettled in the Throne. 

Quietly, ſaid I ? that I muſt retra& z for he never had quiet 
during his life, though generally he was victorious, and did as 
much as a King could do that had the paſſions of a man and 
Souldier, to give the Subjeds content. The true cauſe whereof 
was an crrour in the tying of the knot , wherein he neither 
became theirs, nor they his : For the fealty that was (worn to 
him was but conditional and eonſque : and yet the King's pro» 
miſes were abſolute, and better obſerved than the peoples were, 
pollibly becauſe his engagements were more. For befides his 
proteſtations, the King pledged his Brother the Legate to the 
people, and mortgaged himſelf to his Brother : and to boot 
gave both to the Clergy and Barons liberty to build and hold 
Caſtles for their private ſecurity : the ifſue whereof may mind, 
that too much counterſecurity from the King to the people is 
like ſo many Covenants in Marriage,that make roomfor jealou- 
fie, and are but ſeeds of an unquict life ; and thus it befel this 
=e King's 
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King's _ His firſt troubles are brought in by Hiſtorians, 
as it they dropped from Heaven, yet probably came immedi- 
ately from without, viz, from beyond Sea where the Emprets 
was: foras the King's engagements were in their firſt heat on 
the one ſide, fo was allo the Empreſſes choler on the other ſide, 
and therefore might make the firſt aſſault ; and the King's fir(t 
fucceſs therein falling out proſperouſly for him, conceited him 
that he was ſtrong enough to encounter his own Covenant, al- 
though in truth he invaded but the skirts thereof ; TI mean that 
collateral ſecurity of Caſtles: for by experience he now feels 
that they are blocks in his way, he muſt therckore have them 
into his own power. But the Clergy are loth to forego their 
pawn till they had their full bargain,(for now they were work- 
ing hard for inveſtures of the Mitxed Clergy under the- patron- 
age of a Legate that had the King in bonds) a&cd their parts 
fo well as they engaged the Nobility for their liberty of Caſtles, 
in which atchievement the King was taken priſoner. The Eme- 
preſs betakes her felf to the Clergy, and by the Legat's means 
procures a kind of eleQion to be Queen : but ſhe fick of the 
Womans humour, and thinking too much of the Empreſs, and 
too little of the Queen, and forgetting that the Engliſh Crown 
would not fitan Emprels, unleſs ſhe could fit her head firlt to it, 
choaked her own Title by prerogative,and fo let the Crown lip 
through her own hands, which fell upon the head of Steven a- 
gain, who maintained it by his Sword , after by compoſition, 
and then died a King : and thus like a vapour mounted up by 
the Clergy, toſſed by Tempelts for a time, and at length falling, 
gave way to the Crown to haveit's free courſe tothe Empreſles 
Son by Geoffery Plantagenet. 


This was Heary the ſecond, the moſt accompliſhed for wiſ- 
dom, courage and power , of all his predeccſſors, and one 
that wanted nothing but purpoſe to have undone what the 
foregoing Princes had done, in the ſettling of the liberties of 
the people : for the ſubjects were tired with the unquiet for- 
mer times, and the Clergy in diſtraction through the Schiſm 
in the Popedom between Vidor the fourth, and enonder the 
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third, and very unfitting all were to diſpute the point of pre- 
rogative with ſo mighty a Prince, And it was the wiſdom of 
God to order his affairs ſo, as that he was not very fit to diſpute 
with the people in that caſe ; for his Title to the Crown was 
not very excellent, being neither heir to the laſt Ring that 
reigned, nor to the laſt of that Title, I mean to Hexry the firſt : 
but Son only to the Empreſs, who was now alive, and by de- 
ſcent was to be preferred before all other. His Title therefore 
is clearly by compat and agreement made between the Lords, 
King Steven, and himſelf, all being then ready to try the right 
by the Sword to that to which none of them had any right at 
all at that time, but by the favour of the people. Nor did the 
King ever after diſpute the ſtrength of this Title, although be- 
fore he died, his mothers death conveyed over to him what 
right of deſcent ſoever was conſiſtent with the Law of the 
Crown, nor did occaſion favour him thereto: for as it*s never 
ſeen that any man is honoured by God with many advantages 
without proportionable employment for the ſame , fo it befel 
with this King: His great Territories in France brought jea- 
louſie in the rear : and it ſtrife and contention with France , e- 
nough to turn his thoughts from waxing wanton againſt his 
own people : and therefore his wiſdom taught him to prefer 
peace at home to the chief of his prerogative: to become 
ſomewhat popular, and yet to loſe nothing of a King thereby : 
his way was to keep the Church-men down, that had during 
his predeceſſors time grown, whether more obſiinate againſi 
the King, or inſolent over the people, is hard to judge; and in 
this he had the people to friend; and might have prevailed 
much more than he did, but that the people feared the threats 
of Rome more than he; and himſelt (if not guilty of Becker's 
death) more the conceit of fame than there was cauſe : theſe 
concurring with unnatural troubles from moſt unthankful Sons 
made that ſpirit of his to fail that formerly knew no peer , as 
it's often ſeen that the moſt - generous ſpiritsare ſooner quelled 
with ſhame and griet, than with fear of any danger whatſoever. 
Towards his Lay-Subjects he was more regardant for the 
{cttling of Laws, and executing of Juſtice, fo as ſome have 


thought 
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thought bim the firſt womb of our Engliſh Laws; others more 
truly the firſt Mecenas fince the Conqueſt that brought on the 
ſpring-time of a lettled Common weal , and thereof left this 
fair teſtimony by his putting forth that Primroſe of Engliſk 
Laws, under the name of Glanvil, letting all men know that 
thenceforth England would no more vale it ſelf in an unknown 
Law, but explain it felt unto the World to be a regular go- 
vernment, ſuch was the King's Idea; yet was he touched with 
ſo much of the common infarwity of Kings as ſhewed him to 
be a man : eſpecially in his old age, being loaden with military 
affairs, wherein he had been long exerciſed, he had contrated 
{ome ſhifting courſes of a Souldier in gathering money , and 
Souldiers fomewhat out of the road way of an Evgliſh King 


and lcd an ill example to future Apes ; nor had he other falye foveden, 348, 


for this wound, but that it was for the honour of Chriſtian 
faith, and for the ſake of Fernſalem. 


Next comes in Richard the firſt, Hewry the ſecond's fon 


both in birth and courage : yet was his behaviour to his father Richard rhe 
ſuch that his meritorious holy War could never wipe it out fiſt 


= 


of the Calendar of ftory, His entrance was upon an ele&ion 
made in his Father's life time, and the ſame confirmed by re- 
ceiving of homage from the Peers. The ſad troubles that 


this eleion among other things occaſioned to his Father in M. Paris. 


his old age ſhow plainly that Rzchard truſted not to the Title of 
inheritance : nor the French King (that took his part) unto 
the Engliſh cuſtom, for the poſſe{hion of the Crown : but all 
muſt be done in the life of the Father, that muſt ſecure the go- 
vernment to the Son when theFather is dead: and thus is he 
entred upon the Throne, not as heir , but as ſucceſſor to his 
Father, yea rather as ſurvivor, taking poſſeſſion of what was 
by ſpecial compaQ conveyed to him by the means of his Father 
in his life-time, though ſoreagainſt his will , it Writers ſpeak 
true. As his entrance was, it promiſed a better government 
than followed 3 for though it was for the moſt part hidden ia 
the womb, as himſelf did ſubſiſt in another World, yet by a 
{ſecret providence he was given over tothe cleQion of ill depu» 
Mie, Aa ties, 
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ties; and therefore he was not welbeloved, however: dear. he 
was to this-Nation, A third part of his government was ſpent 
in a.calm with Pope, CICTSY, Commons, and all Nations that 
were not Intidels, upon conſcience it {cems that he ought pot to 
be troubled: who ad ventured his, perſpn {o bravely in 'the holy 
War. .But above all he was. the Clergies darling, not only for 
his adventure in the holy Land, but now much more in his. re- 
turn by his impriſonment in Germany z and thexefore they tuck 
cloſe to him in his abſence, not only in; maintenance of his right: 
to the Crown(whereto ſome made claim, and bis own Brother 
Toba did more) but emptied themſelves to the 'utmoli for his 

elivery, which they <ffe&ed to theenvy of the French, and 
ſuch as longed for his downfal here in. Eugland. The King 
comes like the Sun-rifing, ſcattering his Brother's defigns by his 
very. view 3, then returns his thoughts -fox France , where he 
ſpent the reſt of a reſile(s life ; and as bis entry upon the Throne- 
was unnatural (for he made his way upon his Father's Herſe ){o 
was his Reign full of troubles, and his end not unlike z for it 
was violent, and by the hand of his own ſubje& 3 and fo ended 


his Reign that ſcarce had any beginning. 


Next comes in King Fohx-to. a& his -part according . to'his 
entry hand over head 3 whether called by a people ſcared with 
the noiſe of ſucccſhon by inheritance , -or ſuch as thought it 
not convenient nor ſafe in. a ſtirring time to have a child; to be 
their King). or Laſtly, led by an intereſt that Jobs the youngeſt 
Son of Henry the ſ{ccond had by wotul experience obtained, 
amongſt the Lords, or {ome or all concurring its clcar. they. 
crofſed the way of; inheritance, waved Arthur's Title who was 
heir to Richard the firſt, and by him alfo appointed to ſucceed, 
being then but a, child; and they .choſe Fohn, a man, of 
War, traincd up in the government of. Irelaxd,, which made 
way for his aQtive ſpigitz and well ſeen in the govexament of 
England, which might have made him wiſe : and under theſe 
conceits were willing to forget his opprethion in Ireland , his 
treachery againſt his Lord and King in Exgland, ſet the Crown 
upon his head, and in conclukon acted the; Tragedy of Abime- 


lech 


HT TT—_ 


tech in Englith; wherein the Cedar was: rooted up , amid th 
Bramble trodden down, | 
\The general temper of his pgoverniment ſheweth that th 
the:King\muſt bethought ſ6ber,' yet thetnith was tnad 3 For he 
hawked at all manner of g4tne, Frente ; Scotland , Enpland, 
Laity, Clergy, ſpared not the Pope himſelf,” ſtorned to fibep 
to occation'z all which he did by the ſtrength bf the name of 
a King :-till at length” being] welt -cuft arid phiritied , he was 
fain to yoke his lawicfe wit ander-the praind Chitrter y depofe 
his Crown at the Pope's foot; and itfttid” 6f a Ring Beearrts 
little better than a chief Lord in England, Thus although 
Richard the Firſt forgot this man's diſloyalty, yet God remem- 
bred it : for the King having gotten the Pope upon the hip, 
and put him to his:laft Thift toftif: up the French to ſet his 
curſe on work, was by a hidden providence conquered in the 
middeſt:of ,a Royal Army ,! without view 6f enemy, orother 
weapon than a, meer noiſe ;. his Nobility ( either .ſuſpeRing 
all would be gone to Rome, or expecting that the King would 
not deny them their own , ſeeing he had been, ſo profuſe in 
giving away that which was'net his) 'd«mard that thfirlibet- 
ties might be confirmed 3 but the being loath 'to- be*rnated b 
his Nobles, though: he was overtnatched by the Pope atms him- 
{clf- with the Pope's curſe, and the Lords' themſelves with the 
French mens power: thus the Tables are turned, and the French 
playing an' after-game to/ pain” to thernfelves' the Crown! of 
England; after they: ſaw the'death of a Watlike King, difco# 
vered their defign before it was ripe; 'att#'in'the conctaſton 
| Were beaten out of 'the Kingdom by a child. nar 
It's not worth'inquiry what the King allowed or difallow- 
ed 3 for it 'was his'courfe to repent-of ary thing; done contrary 
to his prefentiſeace , and made it his chicf' principle in policy 
to have no principle but defire; wherein he triumphed too 
long by reaſon of the contentions between the Clergy 'and 
the Laity , which coming nigh unto the puſh of the pike, 
and the King ready for the ſpoil of both; the Barons and 
Clergy' ſuddenly cloſe their files , and like a ſtone-wall ftood 
firm to eachother till the King wearied'with ſucccfslcfs labour 
ben Aa 2 was 
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"was glad to giveand take breath, confirmed the liberties of the 


people by his Chartcr, which is now called the Magna Charts for 
ſubſtance, and gave ſuch collateral ſecurity for performance: on 
his part as did let the world know the thing was as juſt as bim- 
{1f had been unjuſt : The worſt point in the caſe was that the 
people got their own by a kind of re-diſſeiſin 3 a deſperate re- 
medy for a deſperate condition , wherein the Common: weal 
then lay between lite and death upon the rack of the will of a 


King that would becontrouled by nothing but his own appetite, 
and was in the end devoured by it, 


CHAP. LVIIL. 


of the flate of the Nobility of England from the Con- 
queſt, and during the Reign of theſe ſeveral Kings. 


Nder the Title of the Nobility of Exgland I ſhall. com- 

L] prehend all ſuch as are of the greateſi eminency for birth 
L or wiſdom and learning, and advancement into: place 

of government and honour, Theſe were in the Saxons times 
the flower of the people , flouriſhing only from the honour 
that aſcended from beneath; their deportment then was full. of 
chear and ſafety to the people : after that royalty ſprung up; 
the influence thereof .upon them exhaled ſuch a reciprocal 
intereſt back again as made them leſs regardful of their own 
root, Whereas we ſce the more mature flowers are the more 
propenſe to turn head and look downward to their own 
original. This difiernper was yet much worſe by the com- 
ingin of the Normans, whoſe Nobility, belides their Titles 
of honour in thcir own Countrey, obtained by cuſtom fuch 
command and power amongft the meaner ſort, being Souldiers 
under them in time of the ſervice in the field ; that when the 
Wars had breathed out their laſt, neithex of them could for- 


get or were very carcful to lay aſide, This was obſerved by 
| Kings 
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Kings, and advantage eſpycd toclin;bto the top of Monarchy 
by the help of theſe great men, whom if they could make their 
own, all would be theirs; and whercin they had prevailed 
much more than they did, .if they had been wiſe enough to 
have maintained them in unity ; but in that failing, Kings 
were neceſſitated to take partics, and ſerve the Nobility to ſave 
the main : and thus continued they a conſiderable party iu 
the government of this Kingdom from.the Normans for the 
ſpace of two hundred years well nigh , to the prejudice both 
of: thegrowth of the prezogative of Kings and liberties of the 
Commons 3: and beneht of none but the Lords, who in thoſe 
unquiet times were the chief Commanders in the field. This 
errour of Kings was ſoon cſpycd, but could not be avoidcd 3 
it's natural to-man to be proud, and toſuch to fall into cone 
tention : another couxſe thereof is taken, viz. to raiſe up 
ſome fo high as may over-top all, and kcep them under nor is 
it altogether without xeaſon , for Kings are no ubiquitarics, 
and ſome muſt bear their power where they cannot be perfo- 
nally preſent, yet it is dangerous to beſtow too much upon 
one man 3 for there is no-man fitting to be a King but himſelf 
that isa King and where Kings are jimmoderate in- beſtowing 
power, it many times works much woe to the people, and 


not (cI1dom ſorrow to the Kings themfelves. The place of 


the chief Juſtice was in ſhew but one Office, yet in theſe 
times was in nature of the King's Licutenant-genera] through» 
out the Kingdom., . A, power and work too great for any 
one man injthe World, that. cari make no deputies to manage 
itz and yct in thoſe times you ſhall mect with one man made 
up of. an Arch- Biſhop, a Legat, and chief Juſtice of England 


Hoveden.44 3+ 
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or a Biſhop, a Lord Chancellour, a Legat, and chick Juſtice of Nuby 136. 4. 
Exgland ; and a ſizapge kind of government mutt that needs be cap. 14. 


wherein the Servants Throne:is aboye his: Maſters, and a Sub- 


xe ſhall have a plenitudinary power beyond that which his 
Lord and King's wasas the times then were, was capable of. By 
theſe and ſuch like pluralities the great Men of England kept 
the Commons below and them(ſc]ves above, and probably rcn- 
dred the temper of ; the government of this Kingdom more 
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Ariſtocratical thin-in afrer Ages.” And-if their perfontd] ad- 
thority was of ſuch ' value, how-muth xather m their-joynt 
affembly; or-court of Coundllz concetting-which Tiriuſtaptet 
that 29 in their original in/ Germany they Gid confilt arid de. 
termine of the micaner matters, that is'to fay, 'of matters con- 
cerning, property . and therefore were in tlcir moſt ordinary 
work meetings of Judges, or Courts of Judicature :- and alfo 
matters of detenſive war , becauſe themſelyes were the Com- 
tnanders: and laſtly.'in matters ot ſudden eoncernment to-the 
State; not 'only ito ſerve as eyes ,to foreſee, but'to provide 
alſo if they can ,'or'otherwiſe to call” initheayd bf the'peoples 
advice 3 fo at{o they continued this courle, #nd' it may be now 
and then ( as all Councils have done ) ftrained their endea- 
vours beyond their reach (eſpecially fintE'the' Norrtians' ent 
trance: ) and cherctore ſhall norideny bur that they alone with 
the King, and without the 'Commois,' have rmade many Eaws 
and Conſtitutions, ſome of which now are- called” Statutes, 
(although many of them in truth are no other'than' Rules 'for 
Judicature, which ordinary Courts 'may frame's or Jacgments 
In-particular cafes, {uch as are the: conſtitutions at 'Clarindbn' inn 
Henny the Second?s time):aod-many other Laws whiteh are” ret 
ported tobe made bet ween the King arid his' 'Lords!! *Norcan 
IT look upon ſuch. Laws otherwiſe than as upon Judgments in 
Courts of Jultice' i! new points of - controverſte-, | grounded 
upon ancient» grounds, which-properly are not new! Eaws;- but 
the ancient Rule applied'to new particulars ;-'#rd bein ſo/pubs 
liſhed-to the world; -may beagtthe name off Laws!! Oidiiances, 
Conftitutions,'or 'Þudgments;- the word'Statute being 'of 1xter 
times taken up-and! uſed in' a more reftriftiveſence; of which 
more in their due place. Now: that- this- Court was 4 fettled 
Court of Judicature;, .' and fo uſed, 'mays4yPtar' itf that fities 
were Jeavicd therein; 'knd Writs- of 'right'&&ttrfrined's as fr 
that great'caſe bctween'the'two Kiiigs'of 1N350#' and! Caſtle, 
referred to the Judgment:of Henry the Second. and tried'in this 
Court ;, it's ſaid that the Tryal was by-Plea,and if riced were by 
battel, | The Judges. in-this Court were'the 'Baronage of Eng- 
laxd.y, tor 'the. entry: of: Judgment in that 'great calſe-is thus, 
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Comitos © Barones Þ egatis Curie Angliq” adjndicaverunt , &c, (o 
as.though doubtleſs mapy were abſent, ſome being enemies, o- 
thers diſcontented, others upon other occafions, yet- all might 
claimitheir Votes/a5-Baxons., |.'T he.Prefidens over all: the ret 
was the Chict Juſtice, as'it the King were preſent then himſelf; 
and by him was the ſentence or judgment declared, according 
to the.cntsy inthat caſeeforciaid, Habit Concilio cum Epiſcopis, 
Camitibus © Baronibus adjudicavimus, &c. The honour of this 
Court was great io: long ag the. Loxds had liberty or care to at- 
tend thereon 7. but when Kings began to.haye private interclis 


they would. have theſe ta:'ibe- more private Councils:, which _ 


weakned. the eſteem of concluſions that there paſſed , and re- 
duced the honour thereof -fcance- to the degree of a Conventi- 
cle, and by this, means; the pecellity of calling together the 
whole Body Repreſentatiye was: made moxe frequent, the power 
of the Nobility o6 Englen4decayed ;, and;this Court forfeited 
all its juridical, power3to,the three. Courts.at Feftminſter, viz. 
the Keng's Bench, Common: Pleas, and Exchequer, ſaving till 
the ſupreme Judicature unto the grand Convention of Eliates 
in Paxliament, where all.the Lords had liberty of meeting, and 
free voting without impeachment, | TL ' 


—_ 


of the” late-of* the Clergy, and their power in this 
Kin dom fromt the Norman's time.” 


E the prerogatiye of Kings prevailed not to its utmoſt pitch 
duxing the Norman's time, -it did much leſs in theſe times 
ſucceeding , wherein, the Clergy took. up, the Bucklers and 
beat bath: King and Commons to a retreat 3 themſelves in the 
interim remaining ſole Friumphers in the Field, . In their firſt 
Adventure they paced the Stage, no man appearing tooppoſe : 
Steven then, was King by their leave, and their Bondfervant 
and theymight haycany thing ſobcit they would ſuffer him to 
toibplgle Ag enjoy 
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enjoy his Crown. His Brother the Biſhop was the Pope's ſer 
vant, the Church-mens patron,and the King's ſurety; in whom 
the .Clergies favour tothe Kirig, and his good behaviour to- 
ward them and all men concentrcd : Beſides all this, the King 
was but ſo:upon condition! and there © being io better Title 
than clcQion,, conſciehce' in" thoſe times was well enough 
fatisficd in'the breach of Covenant on their part; where on 
che King's part it was firſt broken, All this the Ring ſaw full 
wellz and therefore what can he- deny /to'-fuch benefaQors ? 
Vacancies of | Churches he readily parts with ; and his right of 


 inveſtiture of the Mitred Clergy he diſpenſed: - ſo as he opened 


the way to his ſucceſſors of an utter-dercliction of that privi- 
lege. He ces his Brother the Legat deflower the Crown of 
England by maintaining appeals from the- Courts in England 
unto the Court of. Rome, and he (3ys tivthing} he is'contented 
with the ſtump of the Crown:, and (with Saul! } if he be but 
honourcd above or before all others of tke'people, it's his e- 
nough : But the Clergy, like the barren womb hath not yet 
enough. The King hath zllowed them Caſtles, and too Jate 
he fees that inſtead of being defences '-againſt the Imperial 
power of the Empreſs, they are now- made bulwarks again 
the lawful power of a King 3 he had therefore endeavourcd to 
get them down, and gotten ſome of them into his power. 
The King himſelf is now ſummoned to anſwer this before a 
Legatine Council, wherein his Brother is*Preſident: that was 
a bold adventure in. them, but ic was extreme. rafhneſs, in 
him'to appear and plcad the cauſe of the- Crown of England 
before a Conventicle of his own Subjeds:; And thus to ſecure 
Rowe of ſupremacy in appcals , he ſuffers a recovery thereof 
again(t his own perſon in a Court of Record, and ſo loſes him- 
felf to ſave the Crown. Thus are Synods' mounted up on 
Eagles wings 3 they have the King under thetn, they will next 
have the Crown,” Within a while Steven is taken priſoner; the 
Erpreſs perceiving the power of the Clergy, betakes lier caſe 
to them now aſſembled in Synod 3 they now proud of the oc- 
caftion ' ( and conceiting that both Law and Goſpel were 
now under their decree ) publiſh that the election of the Ring: 

/ belongeth 
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belongeth unto them, and by them the Empreſs is ele&ed 
Queen in open Synod, Stevex's Brother leading the game 3 and 
had ſhe been as willing to have admitted of the Laws as Steven 
was, ſhe had ſo continued,and had left a ſtrange preſident in the 
Engliſh government for poſterity. But the Citizens of Londox, 
who had made the way to the Throne for Stevex, reduced the 
Synod to ſober confideration,and helped the King's return unto 
his Throne again, wherein he cgntinued a friend to the Clergy 
during the reſt of his time, 

Hemry the ſecond ſucceeded him: as brave a man as he, but 
beyond himin Title and power, and one that came to the 
Crown without pre-ingagement by promiſe or Covenant , (a- 
ving that which was proper fora King, A man he was that 
knew full well the intereſts in the government, the growing 

wer of the Clergy, and the advantages loſt from the Crown 
by his predeceſſor : and to regain theſe he ſmooths his way 
towards theſe braving men , ſpeaks fair, profers fair 3 he 
would a& to encreaſe the bounds of the Church : he would 
have the Pope's leave todo him a kindneſs, and ſo be it he 
might gain an intereſt in Ireland, he would take it from the 
Pope; who pretended, as heir of Jeſus Chriſt,to have the Iſlands 
and utmoſt parts of the earth for his poſſeſſion; and,as if he mez- 
ned to beas good to the Church as Stevex was,and much better 
he deſires the Pope's kindneſs for the confirmation of the liber- 
ties and cuſtoms of his Crown and Kingdomzand no ſooner de- 
fired than obtained. This was a 2d. example of a King of Eng- 
land , but the firſt of an Engliſh King that ſought to Rome for 
right in the Crown ; and thereby taught the Pope to demand it 
as a privilege belonging to the Tripple Crown, Nor was Henry 

the ſecond, leſs benign to the Church-men , till he found by 
his dear bought experience that he had nouriſhed Scorpions 3 
and would have ſuppreſſed them, but was rather ſuppreſſed 
himſelf; as in that ſhameful ſucceſs of the death of Becket 
may appear , wherein he yielded the day up to the Clergy, 
who formerly ſcorned to ſicop to the greateſt Potentate on 
Earth. The State of Kings is to be pitied, who muſt maintain 
a politick affection above, and ſometimes again nature it 
Bb ſelf, 
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felf, if they will eſcape the note of Tyranny in their undey- 

takings, and of a teeble ſpirit in their ſufferings : For the King 

having made Becket Chanceltour of England, and then Arch- 

Biſhop of Canterbxry, he became ſo great, that his feathers 

bruthed againſt the King's Crown, who begins to rouſe up hitm« 

felt to maintain his honour and prerogative Royal. The Bji- 

ſhops tide with Becket : the King intending the perſon,and not 

the Calling; Hugles:out the Axch-Bifhop; and hunts Him to ſoil 

at Rome ; yet before he went the-King, puts the points of [his 
quarrel in writing, and made'both Arch+Biſhop 'and Biſhops 

fign them asthe rights of his Crown, and as the Conſuerndines 
Avite :; bat Becket repenting, went to Rome and obtained the 
pn. ho pardon and bieſhing, the reſt of the Bifhops yielding the 
cauſe, ent ts. 

. The particulars in debate were ſet down in_the/natute' of 
Laws or Conſtitutions, commonly called the Conftitations at 
Clarindon, which ſhew the prevailing humour that then bver- 
ſpread the body of the Clergy in thoſe days,and therefore 1 ſhall 
fum them up-as follows, | 


Rights of Advomſons ſhall be determined in the 
King s Court. 


This had been quarrelled from the firſt Normans time, but 
could never be recovered by the Clergy. Before the Normans 
time the County-courts had them, and there they were deter- 
mined before the Biſhop and Sheriff; but the Eccleliaftical 
cauſes beirtg reduced to Eccleſiaſtical Courts , and the Sheriff 
and the Laity ſequeſtred from intermeddling, the Normans, ac* 
cording to the cuſtom in their own Countrey, reduced alſo the 
frial of rights of Advowſons unto the Supreme Courts : part- 
ly becauſe the King's Title was much concerned therein,and the 
NormanLords no lefs; but principally in regard that Rights 
require the conſideration of ſuch as are the moſt learned in the 
Laws, 


Rights of Tythes of a Lay-fee, or where the Tenure is 
in queſtion belong to the King's Conrt, 
Pleas 
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| Pleas of Debts by troth-plight belong to the King's cap. 3. 


Court. 


Theſe were Saxon Laws, and do intimate that it was the en» 
deavour of the Clergy to get the ſole cogniſance of Tythes,be- 
cauſe they were originally their dues 3 and of debts by troth» 
plight, becauſe that oaths ſeemed to relate much to Religion, 
whereof they held themſelves the only profeſſors. 


The Kivug's Juſtice ſhall reform errours of Eccleſiaſti« 
cal Courts and Crimes of Eccleſtaſtical perſons. 


ſhops Conrts, and thence to the Arch-Biſhops Courts, and 
thence to the King's Court, and there the ſentence to be 


final. 


No man that ever was acquainted with Antiquity will que- Confir. a: 
tion that theſe were received Laws in the Saxons time 3 nor Clarindon; 


did the Clergy ever quarrel them till the Normans taught 
them by courteſiedone to Rome to expe&t more from Kings 
than for the preſent they would grant, whereof ſee Cap.47.But 
King Stevex that was indebted to the Clergy for his Crown, 
and could not otherwiſe content them, parted with this Jewel 
of ſupreme power in cauſes Eccleſiaſtical to the Roman cog- 
nifance, as hath been already noted z but Hexry the ſecond 
would have none of this cheat at ſo cafie a rate. This firuck 
ſo ſmarta blow, as though the Popedom had but newly re- 
covered out of a paralitick Schiſm , yet ſceing .it- fo mainly 
concerned the maintenance of the Tripple Crown, Alexander 
the Pope having lately been blooded againſt a brave Emperour, 
made the leſs difficulty to ſtickle with a valiant King; who in 
concluſion was fain to yield up the bucklers, and let the Pope 
hold what he had gotten , notwithRanding againſt this Law, 
and all former Law and cuſtom, And thus the Popes ſupre- 


macy in ſpiritual cauſes is ſecured both by a recovery and »/ir at 


judgement by confeflion thereupon, 


The King ſhall have vacancies of Churches,and power 
B b 2 to 


cap. 44 
Appeals ſhall be = Arch-Deacons Courts to the Bi- cf. 5: 
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to ele? by his ſecret Council, T, he party elected foall do 
homage ſalvo ordine, and ther ſhall be conſecrated, 


This certainly was none of the beſt, yet it was a cuſtom not 
altogether againſt reaſon, although not ſuitable to the opinion 
of many z yet we meet two alterations of the ancient cuſtom. 
Firſt, that the election ſhall be by the King and ſecret Council ; 
whereas formerly the cleQion of Biſhops and Arch- Biſhops was 
of ſuch publick concernment, as the Parliament took cogniſance 
thereof, and (that which was worſc) a Council was hereby al- 
lowed, called a ſecret Council; which in effeR is a Council to 
ſerve the King's private aims and unto this Council , power 
given, in the ordering of the publick affairs without advice of 
the publick Council of Lords, which was the only Council of 
ftate in former times; and thus the publick affairs are made to 
correſpond with the King's private intereſt, which hath been 
the cauſe of much irregularity in the government of this Iſland 
ever ſince, Theſecond alteration reſteth in the ſalvo, which is 
a clauſe never formerly allowed, unleſs by practice in Stevens 
time, when as there was little regard of the one or the other ; 
Nor doth it concurr with the file of ſtory that it (ſhould be in- 
ſcrted within theſe conſtitutions, ſeeing that Writers agree it 
was the chief cauſe of quarrel between him and Becket,. who 
refuſed ſubmilſhon without the clauſe, and at which the” King 
ſtuck with the Arch-Biſhop-for the ſpace of ſeven years, which 
was ſix years after the Conſtitutions were conſented unto, and 
concluded upon. 


No Clerg y- man or other may depart the Realm” with- 
ont the King's Licenſe. 


It's a Law of Nations, and muſt be agreed on all hands, that 
no reaſon of ſtate can allow diſpenſations therein , eſpecially 
ina doubtful government, where the Supremacy is in diſpute ; 
and this the wilfu) Arch Biſhop nevec queſtioned till he queſti- 
oned all authority, but in order to his own 3 for but the 
year before, when he went to Twuronn to the general Council 


upon 
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upon ſummons, he firſt obtained licenſe from the King before M. Paris, 


he went, 


No ſentence of excommunication or interdiGion to cap.s. 


paſs againſt the King's tenant or any Miniſter of State, 
witbout licenſe firſt had of the King, or his chief Juſtice 


in the King's abſence. 


Till the Conqueſt no Excommunication , pafſed without ©,g,j;r, ae 
warrant of Law made by the joynt aſſembly of the Laity and C1arindon. 


Clergy 3 but the Conquerour having let looſe the Canons, and 
the Clergy having gotten the upper hand in Councils, made 
Canons as they pleaſed, and fo the Laity are expoſed to the 


voluntary power of the Canon : only as well the Normans, as ,;4, cap. 


until theſe times, Kings have faved their own affociates from 
that ſudden blow, and vpon reaſon of religious- obſervance 
leaſt the King ſhould converſe with excommunicate perſons ere 
he be aware. 


The Laity are not to be proceeded againſt in Ectleſya- cap. 9. 


ical Courts, but upon proof by witneſſes in the pre- 
ſence of the Biſhop : and where no witneſſes are,the $he- 


riff ſhall try the matter by Jury in the preſence of the 
Biſhop. 

A negative Law; that implieth another courſe was uſed upon 
light fame or ſuſpicion ex officzo, although the oath at that time 
was not born into the world, and that all this was contrary to 
the liberty of the Subje&, and Law of the Land : and it inti- 
mates a ground of prohibition in all ſuch caſes upon the com= 
mon Law which alfo was the ancient courſe in the Saxons 
times, as hath been formerly noted. 


Excommunicated perſons ſhall be compelled only to 
give pledge,and not Oath, or bail to ſtand to the judge- 
ment of the Church. 


Upon the taking and impriſoning of the party excommu- 
nicate the courſe anciently was it ſeemeth to give pledge to 
ſtand to order ; of this the Biſhops were weary (oon as it ſeem- 


cth 


cap 10. 


Conftit. as 
Clarmdon. 
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eth.; and therefore waved it, and betook themſelves to: other 
inventions of their own, viz. to bind them by oath or bail; 
both which were contrary to Law: for no oath was to be ad- 
miniſtred but by Law of the Kingdom 3 nor did it belong to 
the Ecclefiaſtical Laws to order oaths or bail , and thercfore 
this Law became a ground of | ra in ſuch caſcs, and of 
the Writ de cautione admittexda. 


Perſons cited, and making default, may be interdiG- 
ed, and the King's Officer ſhall compel him to obey. 
If the King's Officer make defanult,he fhall be amerced, 


and then the party interdiGed may be excommunicated. 


So as the proceſs in the Spiritual Courts was to be regulated 
according to Law: nor did it lic in the power of ſuch Courts 
to oxder their own way, or ſcatter the cenſure of excommuni- 
cation according, to theix own liking. This together with all 
thoſe that forego, the Arch-Biſhop upon his repentance abſo- 
lutely withſtood, although he had twice conſented and once 

Confiut. at ſubſcribed to them, having alſo received fome kind of allow- 
Clarindon, ance thereof cyen from Rome it ſelf. 


Clergy- men holding per Baroniam ſhall do ſuch ſer- 
vices as to their Tenure belong , and ſhall aſſuit in the 
King's Court till judgement of life or member, 


Two things are hereby manifeſt ; Firſt, that notwithſtan- 
ding the Conquerour's Law formerly mentioned, Biſhops ill 
fate as Judges,in the King's Courts, as they had done in the 
Saxon times, but it was upon cauſes that meerly concerned the 

, Laity 3 ſo as the Law of the Conquerour extended only to fe- 
parate the Laity out of the Spiritual Courts,and not the Clergy 
out of the Lay-Courts. Secondly, that the Clergy, eſpecially 
thoſe of the greater ſort, queſtioned their ſervices due by Te- 
nure, as if they intended neither Lord nor King, but the Pope 
only. Doubtleſs the uſe of Tenures in thoſe times was of in- 
finite conſequence to the peace of the Kingdom, and govern- 
ment of theſe Kings, when as by theſe principally not only all 


degrees were united and made dependent from the Lord para- 
mont 


cap, 11. 
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mont tothe Tenant peravale ; but eſpecially the Clergy with 
the Laity upon the Crown, without which a ſtrange meta- 
morphotis tn, government muſt needs have enſued, beyond the 
ſhape of any reaſonable conceit, the one halt almoſt of the peo» 
ple in England being abſolutely put under the, dominion of a 
forcign power. 

SanFuary fhall not proted 


conviFed or confeſſed, | 

This was Law, but violence did both now and afterwards 
much obliterate if. 

Churches holden of the King fhall not be aliencd 
without Licenſe. 

.It was aw/ancient. Law of 'the Saxons, that mo Tenements 
holden by ſervicecould be alicncd- without Licenſe or confent 
of the Lord, becauſe of the Allegiancehetween Lord and Te- 
nant: Now there was no queſtion but that Churches might lic 
in Tenure as well as other Tenements; but the firite was by 
the Church-men, tohold their Tenements:/ free from all hu» 
mane ſervice, which'the King withſtood; | 

Sons Jag Laity foall not be admitted into a Mona- 

ſtery without the Lord's conſent. 

Upon the ſame ground with the former : for the Lord had 
not only right in his Tenant, which could not be aliencd with- 
out: his.conſen, but alſo a right in his Tenant's children, in re- 
gard theyin time might by deſcent become his Tenants, and ſo 
lie under the ſame ground of Law: for although this be no alic- 
nation by legal purchaſe, yet it is in nature of the lame relation 3 
for he thatis in a Monaliery is dead to all worldly affairs. 

.., Theſe thenare the nights, thatthe King claimed , and the 
Clergy difclaimed at the firk z although upon more ſober. con- 
ſideration they generally conſented unto the five laſt : but their 
Captain Arch-Biſhop Becket withfkood the reft, which coſt 
him his life in the concluſion, with this honourable teſtimony, 
that his death Samſon-like effected more than his life 3 for the 


forfeited goods.,nor Clerks 


main thipg of all the xe{tthe Pope gained .to be friends , for 
the 
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the loſs of ſo great aſtickler in the Church affairs, as Becket 
Was, 

In this Tragedy the Pope obſerving how the Engliſh Biſhops 
had forſaken their Arch- Biſhop, eſpyed a muſe through which 
all the game of the Popedom might ſoon eſcape, and the Pope 
be left ro fit upon Thorns in regard of his Authority here in 
England, For let the Metropolitan of all England be a ſworn ſer- 
vant to the Metropolitan of the Chriſtian World, and the reſt 
of the Engliſh Biſhops not concurr, it will make the Tripple 
Crown at the beſt but double. Alexander the Pope therefore 
meaned not to truſt their fair natures any longer, but puts an 
oath upon every Engliſh Biſhop, to take before their conſecra- 
tion, whereby he became bound | 

1. To abſolute allegiance to the Pope and Romiſh Church. 
2, Not to further by deed or conſent any-prejudice to them, 
3- Toconceal their counſels. 

4. To aid the Roman Papacy againſ all perſons. 

5. To alhiſt the Roman Legat. 

6, Tocome to Synods upon Summons. 

7. Toviſit Rome onceevery three years. 

8, Not to ſell any part of their Biſhoprick without conſent 
of the Pope. = | 

And thus the Engliſh Biſhops that formerly did but regard 

Rome, now give their eſtates, bodies and ſouls unto her ſervice 3 
that which remains the King of England may keep : And well 
it was that it was not worſe, conſidering that the King had 
vowed perpetual enmity againft the Pope 3 but he wiſely per- 
ceiving that the King's ſpirit would up again, having thus got- 
ten the main battel, durſti not adventure upon the King's rear, 
leaſt he might turn head; and ſo he let the King come off with 
the loſs of appeals, and an order to annul the cuſtoms that by 
him' were brought in againſt the Church, which in truth were 
none,” | .,—-2 

This was too much for ſo brave a King as Henry the ſecond, 

to loſe to the ſcarecrow power of Rome : yet it befel him as 
many great ſpirits, that favour prevails more with them than 
fear or power : for being towards his laſt times wern with 
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Srick at his unnatural Sons 3 a ſhadow of the kindneſs of the 


Pope's Legat unto him, won that which the Clergy could ne- ,, 9,,;, 


ver formerly wreſt from him in theſe particulars granted by _4,, i176. 


him : That, 


No Clerk ſhall anſwer in the Lay-Courts, but only for 
the Foreſt, and their Lay-fee. 


This ſayoured more of courteſie than Juſtice, and therefore 
we find not that the ſame did thrive, nor did continue long in 
force as a Law, although the claim thereof laſted. 


Vacancies ſhall not be holden in the King's hand a- 
bove one year, unleſs upon caſe of neceſſity. 


This ſeemeth to paſs ſomewhat from the Crown, but loſt it 
nothing 3 for if the Clergy accepted of this grant, they there- 
by allow the Crown a right to make it, and a liberty to deter- 


mine it's own right, or continuing the ſame by being (ole Judge 
of the necellity, 


Killers of Clerks conviFed ſhall be puniſhed in the 
Biſhop's preſence by the King's Juitice. 


In the licentious times of King Steven, wherein the Clergy 
played Rex, they grew ſo unruly that in a ſhort time they had 
committed above a hundred murthers. To prevent this evil 
the King, loth to enter the Liſt with the Clergy about too 
many matters, let looſe the law of feud, for the friends of the 
party ſlain to take revenge 3 and this colt the blood of many 
Clerks ; the Laity haply, being more induſtrious therein than 
otherwiſe they would have been, becauſe the Eccleſiaſtical 
Judge for the moſt part favoured them. As an expedient to 
all which this Law was made, and fo the Clergy was till left 


to their Clergy, and Juſtice done upon ſuch as ſought their 
blood, 


Clerg y-men ſhall not be holden to trial by battel. 


It was an ancient Law of the Saxons, and cither by neglect 
worn out of uſe , or by the yalour of the Clergy laid alide, 
Cc 
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as reſolving, rather to adventure their own blood , than to end 
their quarrel before the Lay- Judge by Plea,but grown weary of 
that courſe, and likely alſo put hard-to the pinch upon com- 
plaints made by them againſt Clerk-ſlayers, they are fain to 
have recourſe to their ancient privilege. 

'Hitherto therefore it's maniteſt the Clergy were in their grow 
ing condition, notwithſtanding the policy and power of Henry 
the ſecond, who was the paragon of that Age. 

After him reigned Richard the firſt, that muſt expiate his 
diſobedience to his father by obcdience to his ghoſtly father the 
Pope in undertaking the holy War 3.and being gone, lett - the 
government in his abſence {o deeply intrutted tothe Clergy, as 
they could loſe nothing of what they had gained , unlc(s they 
would ; and might have gained much more than they did or 
(ſhould; had not the Biſhop that was the overſcer of the whole 
Kingdom been drunken with vanity, and ſpucd out his own 
ſhame, However the ſucceſs was, it was not contrary to the 
principles of thoſe times : for Richard had experience in the 
Emperour Frederick, and his Father's example, that the Pope 
and Clergy were too hard for all the Potentatcs in Exrope , and 
therefore might moſt ſafcly truſt them with all he had at home, 
whilſt he was in their ſervice abroad. Nor were they ſhort of 
what was intruſted to them, but ſtuck cloſe for the mainterance 
of his right to the Crown, and emptied themſelves even to the 
very conſecrated Veſſels.and procured the Laity of all forts to 
do the like, to ſave the Kingdom from the rape of ſtrangers and 
uſurpers, who eſteemed the King deadin Law , and as one 
buricd alive, | 

Thus paſſcd they to King, Fobn the government, ſuppoſing 
themſelves well enough aſſured of what they had gotten by 
thcir ſeveral atchievemcnts, had under the Reigns of three (c- 
veral Kings ſuccellively : and King John might well cnough 
havcundcrſiood the times if he had {erioufly confidercd them 
but being heightned all his life-time with lawleſs government, 
wherein he was trained up in Ireland; he knew not how to 
ſtoop till he Rooped {o low as the Legat*s knee, and his Crown 

at the Pope's foot z leaving an example to poſterity to bewarc 
of iriving with the Clergy. t 
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If then theſe ſparks of ambition were ſo violent being alone, 
certainly in their joynt conſultations much more, They had 
long ſtriven now fince theConqueſt to have excluded the Laity 
trom their Synods, and about theſe days effected its and yet 
about Heary the {econd's time it may be ſuppoſed the thing 
cither was not yet done, or fo lately that the Law was not clear 
in that point; for Petrus Blecenſis, who was Arch-Deacon of 
Bath about thoſe times, in his Epiſtle to the Arch-Biſhop of 
York concerning the reſtraint of the growing {e& of the Pub- 
licans, he adviſeth in theſe words, Accipite clerum, congregate 

opulum, & ex eorum communi deliberatione,qui rite Domini 
babent, terribilis conſtitutio promulgetur, &c, and it the Hiſto- 
rian doth not miſtake; the proceedings againſt that ſect bein 
only for crrours.in Religion, was in a Council of Biſhops and 
Lords. Nevertheleſs, whether preſent or abſent the Laity fate 
there as cyphers, making the number great, but not valuable 
by themſelyes. For even in the Norman times they were 
brought ſo low as the conſtitution made by the Clergy wrought- 
more upon them, than civility it ſelf can work upon profeſſors 
of Religion in theſe days. - For it feems exceſs of long hajr 
was grown to that meaſure that the Synod crycd out againſt it, 
and decreed that men ſhould cut their hair ſo as their eyes and 
laps of their ears might be ſcen, and the King himſelf, I mean 
Henry the firſt, ſubmitted to this cut, and made all his Knights 
to do the like, and expoſed themſelves to the then odious by- 
names of clowns or Prieſts (like to the round-heads of theſe 
days) who-formerly marched under the Title of cr/#iti or Rut- 
ans. This did but touch the hair, but they went to the quick, 
when they decreed that Lords ſhould not fell their villatns,and 
that outlawries(hould paſs in certain particular caſes, as in the 
conſtitutions of Arch-Biſhop Anſelm may appear. Afterwards 
in theſe Kings times they flew at the throat of the government, 
got all places of honour, or protit, or power, whether for peace 
or War under their gripe; depoſed and advanced as they plca- 
ſed, even to the Royal Throne it ſelf; and that not only out of 
a ſudden palljon of State, but adviſedly concluded it for a 
maxime, that the eleEtion of the King belonged to them as us 
Cc 2 the 
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uy the caſe of the eleaion of Maude the Empreſs, they did hold 
Thid. 127, forth to all the world, and in which the King alſo then flatter- 


ed them, as holding their eleQion ſo neceſſary that he kept the 
whole Synod in dure(s to have their votes for the election of 
his Son to be his ſucceſſor, 


CHAP. LX. 


of the Engliſh Commonalty ſince the Normans time. 


'T He dignity of the Engliſh Crown thus deflowred by the 
great men, was no Jofs to the common people: tor as in all 
decays of Monarchy the great men get nothing, it they pleafe 
not the people, ſo the King can hold nothing it they be not 
contented. And yet contented or not contented, they could not 
gain much) for as affairs ſtood then in the Chriſtian 'world, the 
Politician's diſcourſe of three kinds of government ' proved 
idle3z neither could Monarchy, Ariſtocracy , nor Democracy, 
attain any ſemblable condition in any place fo long as the 
Church held it's deſign a part,and prevailed to have the greateſt 
ſhare in all, not now by the favour either of great or ſmall, but 
by a pretended divine right, through which they now had got- 
ten to their full pitch of Lordſhip in the conſciences of men, 
It muſt be acknowledged that this was a diſtemper in govern- 
ment yet ſuch it was as kept humours low and reſtrained the 
inordinate exceſſes that in all kinds of government are ſubje& 
to break forth 3 ſo as neither King , nor Lords, nor people 
could {well into larger proportion than would ſuit with the 
ends of the Church-men, But to mind the matter in hand : 
ſomewhat the Commons gaincd in theſe ſtormy times : The 
taxes that they were charged with were rather perſwaded than 
impoſed upon them z and generally they were ſparing in that 
work and it's noted for the honour of King Steven, that 
though he was (cIdom without war , yct he not only never 


charged 
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charged the people with any Tax, but releaſed that of Dane- 
guelt and acquitted the Subject for ever of that Tax, which 
tormer Kings challenged as their right 3, all which .ſhew him 
to be a brave King it he was not a very rich man, Hemry the 
ſecond was more heavy becauſe he had more to do: yet find 
we but one aſſeſſment which was eſcuage (unleſs for the holy 
War) which was more the Clergy-mens than his. Richard 
was yet a greater burthey : his Reign was troubleſom to him, 
and he deſervedit; for from the beginning thereof to the end- 
ing could never the guilt of his diſobedience to his Father be 
blotted out; but it was more troubleſome to the people becauſe 
it coſt ſo much treaſure, was-managed by ſuch ill governours 
(except the Arch-Biſhop of Canterbury ) and was unſucceſsful 
in moſt of_ his undextakings :*yet neyer.invaded the liberties of 
the Commons by any-face pf prerogative. But what wanted 
in him was made complete and. running over in his ſucceſſor 
John, who (to {peak in the moſt moderafe ſence of his POVErn= 
ment) being given over to himſelf, when he was not himſelf, 
robbed the Lords of: their authority, bereaved. the. Church of 
it's rights,.trod pndex foot the libertics of the people, waſted 
his own Prerogative'z ,and having brought all things into de- 
ſpair, comes a deſperate cure; the head is cut off to ſave the 
body, and a preſident left tor them that liſt to take jt up in fu- 
ture ages. And thus that which Szevex gave, Henry the ſecond 
loſt, Kichard the firſt would not regain, and Fohx could not 3 
and ſo all-were gaincrs but the Crown. 


CHAP. LXI. 


of Judicature, the Courts, and their Judgeg. 


FT is no filent argyment that the Commons gain, where 
A Laws grow into courſe; and it was the lot of theſe trouble 
ſore 
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ſome times to lay a foundation of a conſtant government, ſuch 
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as all men might learn, which formerly was laid up only in the 
breafts'of' wile experienced men. ''Fhe two moſt conſiderable 
points in government is the Law, and the execution 3 the latter 
being the life of the former, and that of the Common-weal, 
I ſay not that the Law was augmented in the body of it, or 
that the execution had a freer courſe than in the beſt of the 
former times 3 but both were more and more cleared to the 
world in many particulars,as well tonching matters concerning 
praQice of the Law, as touching rules of righteouſneſs :- tor 
the firſt whereof we are beholding to Glanvil in Henry the fſe- 
cond's time and for the latter to King Fohn, or- rather the 
Barons in his time in the publiſhing of the grand Charter,or an 
enumeration of the liberties or cuſtoms of the people derived 
from the Saxons; revived, continued,-and confirmed by'. the 
Normans and their ſucceſſors; 'which for the preſent I (ſhall. 
leave in lauce dwbio, to ſtand'or fall, till occafion ſhall be of 
clearing thepoint, in regard that King John ſoon repented of 
his oath (the bond /of his conſent) and to heal the wound,got 
the Pope's pardon and blethng thereupon : 'fo eafie a thing, it 
was for a Son of the Roman Church to paſs for a good: Catho- 
Iick in an unrighteous way. ey: 

The execution of the Law was done in ſeveral Courts ac- 
cording to the {everal kinds of affairs, whereof ſome concerned 
matters'of title and penalty. 3' and this touched the King's ho- 
nour and ſafety of the perſons'of himfar and l's'Subjets;and 
therefore are ſaid to be contra coronam & dignitatem, &c. The 
{ccond (fort concern the profits of the Crown, or treaſure of the 
Kingdom. The third, concern the ſatcty of the eftates of the 
people, Theſe three works were appointed unto three ſeveral 
Courts, who had their feyeral Judges 'eſpacially appointed to 
that work. Originally they were in one, viz. in the ſupreme 
Court of Judicature,the Court of Lords, whercot formerly was 
{poken; but after through increaſc of affairs by them deputed or 
committed to the care of ſeveral men that were men of skill in 
{uch affairs afidiyet retained the Supremacy in all ſuch caules 
fill, © And-becauſe'that which concerncd-the publick treafure 
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was of more publick regard than the . othex,,. the deputation 
thereot was committed probably to ſome of their own members 
who in thoſe days were Barons of the Realm, and afterwards 
retained the Title, but not the degreczand therefore were called 
for diſtinction {ake Barons of the Exchequer. , The particular 
times of thele deputations appear not clcarly out of any m0» 
nument of 'antiquity z neyertheleſs it's clear to me that it was 
before Henry the ſecond's time, as well becauſe Henry the firſt 
had his 7zdex'fiſcalis, as Glanvilſo frequently toucheth upon 
the King's Court of pleas, which cannot bc jatendecd.. at the 
court of Lords; for that io thoſe days was never {ſummoned but 
in time ot Parliatnent, or ſome other , ſpecial occalion : but 
more principally becauſe the Hiſtorian ſpeaking of the. Judges 
itinerant, reciteth {ome to be of the Common pleas; which 
ſheweth that there was in thoſe days adiſtin&ion of jurisdiftion 
by Jodie ahares; And it may very well be conceived that this 
diſtin&ion of. Jndicature was by advice of the Parliament after 
that the grand Council of Lords was laid alide by Kings, and a 
Privy Council taken up,unto whom could not regularly belong 
any juridical power, becauſe that remained originally in the 
grand aſſembly of the Lords, ID 

Over theſe Courts, or two of them one-man had the prime 
Title of chief Juſtice, who then was called Lord chief Juſtice of 
England; and whoſe office was much of the nature of the 
King's Lieutenant inall cauſes and places , as well in War as 
peace 3, and ſometimes.was appointed to one part of the King- 
dom, and by reaſon thereof had the name only of that part, 
and ſome other of the other parts. The greatneſs of this office 
was ſuch as the man for necethity of tate was continually TEl1- 
dent at the Court,and by this means the King's court was much 
attended by all ſorts of perſons, which proved in after times 
as grievous to the King as it was burthenſome to the people. 
Other Judges there were which were choſcn for their learning 
and experience, molt of thefſwbeing of the Clergy, as were allo 
the under Officers of thoſe Courts, for thoſetimes were Romes 
hour and. the power of darkneſs. 


Other Courts alſo were in the Countrey,and were Vicontiel 
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Or Courts of Sheriffs and Lords of Hundreds and Corporations, 
and Lordſhips, as formerly yz and theſe were ſettled in ſome 
place E it others there were which were 7tznerant, over which 


Hoveden, certain Judges prelided, which were elected by the grand 


Council of Lords, and ſent by commiffion from King Heyry 

the ſecond throughout the Kingdom, then divided into fix 

circuits, unto each of which was afligized three Juſtices 3 fo as 

the whole number of Juſtices then was eighteen. The. Office 

was before the coming of the Saxons over hither , but the 

aſſignation was new 3 asalſo was their oath, for they were 

ſworn. But the number continued not long, for within four 

years the King re-divided the Land into four circuits, and 

unto each circuit alligned five Juſtices, making in the whole 

the number of twenty and one Talticn, for the Northern cir- 

cuit had fix Juſtices, which the King made Juſtices of the Com- 

Hoveden. 1 37. mon pleas throughout the Kingdom. Neither yet did the firſt 
Ibid. 445- commilſioncontinue ſo long as. foyr years 3 for. within that 
time Richard Lxcy one of the Juſtices had renounced his Office 

and betaken himſelf to a cloiſter, and yet was neither named 

in the firſt commiſſion nor in the latter 3 nor did thelaſt com- 

Hoved. An. million continue five years; for within that time Ralph Glanvil 
1184. removed from the Northern circuit to that of Worceſter, as by 
the ſtory of Sir Gilbert Plumptonmay appear 3 though little to 

the honour of the juſtice of the Kingdom , or of that Judge, 

however his book commended him to polterity. I take it upon 

Ce j:.riſd.c.33 the credit of the reporter, that this Itinerary judicature was 
ſettled to hold every ſeven years; but 1 find no monument 

thereot before theſe days. k 

As touching their power, certainly it was in point of judi- 

cature as large as that of the Court of Lords, though not ſo 

high: it was as large, becauſe they had cogniſance of all cauſcs 

both concerning the Crown and Common pleas z and among 
FREE OY thole of the Crown this only I that note, that all manner of 
Glanzil.J.x4.” falſhood was inquirable by thoſe Jldges,which after came to be 
6-3: much invaded by the Clergy. oy" 
I (hall ſay no more of this, but that in their original theſe 
Iters were little other than vifitations of the Countrcy by Foy 

gran 


The Govern- F Steven. Rich.1. » Kings of 193 
ment of CHen.2. John. C England. 


_—_— 
| ————— 


grand Council of Lords, Nor ſhall I add any thing concern» 

ing, the Vicontiel courts and other inferiour but what I find in Gans. 1b x. 
Glanvil : that though Robbery belonged to the King's Court, £2. 2. 

yet thefts belonged to the Sheriff's Court 3 and (if the Lords 

court interceptsnot) all batteries and woundings, unleſs in 

the complaint they be charged to be done contra pacem Domini 

Regis: the like alſo of inferiour treſpaſſes, beſides common dem. 1ib, g. 
pleas, whereof more ſhall tollow in themext Chapter as occafi- © 19. 

on (hall be. | 


— 
O— . 


CHAP. LXIL 


of certain Laws of Judicature in the time of Henry 
the ſecond, 


ters of the Crown as of property,being deſirous to ob- 
ſerve the changes of Law with the times, and the man- 
ner of the growth thereof to that pitch which in theſe times it 
hath attained. 

We cannot find in any fiory that the Saxon Church was I. 
infeſted with any Hereſfte from their firſt entrance till this pre- Hereſc, 
ſent generation, The firſt and laſt Herefie that ever troubled 
this Iſland-was inbred by Pelagius ; but that was among the 
Britans, and was firſt battered by the Council or Synod under 
Germanws \ but afterwards ſuppreſſed by the zeal of the Sax- 
ons, who liked nothing of the Brittiſh breed, and for whoſe 
fake it ſuffered more haply than for the foulneſs of the opi- 
nion. The Saxon Church leavened from Rome,for the ſpace of 
above five hundred years held on it's courſe, without any inter- 
miſhon by croſs doQrine ſpringing up, till the time of Hexry 
the ſecond. Then entred a Se& whom they called Publicans; 
but were the Albigenſes, as may appear by the decree of Pope 
Alexander, whoſe opinions I (hall not trouble my courſe with : 
but it ſeems they were ſuch as croſſed their way, and Henry the 
ſecond made the fart prelident of puniſhing Heretic in the 

Dd King 


A Nd hereof I ſhall note only a few as well touching mat- 


Howedes, 585: 
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Nubr ig. 1, 2. 


CAP.13, 


Decvet, P 


« of 
"W. | lexand. 


Hoveden. 5%y. 


2. 


Abpoftacy. 4 
a, 3, ſoon as it was born; for beſides that one we find no fecond 


CAP. 9» 


Zo 
Treaſon. 


Kingdom under the name of this Set, whom he cauſed to 
be brought before a Council of Biſhops, who endeavoured to 
convince them of their errour z but failing therein, they pro- 
nounced them Hereticks, and delivered them over to the Lay- 
power 3 by which means they were branded in the fore-head, 
whipped, and expoſed to extremity of the cold (according to 
the decree of the Church) died. This was the manner and 
puniſhment of Hereticks in this Kingdom in thoſe days albeit 
it ſcemeth they were then decreed to be burnt in other Coun- 
tries, if that relation of Cogfhall be true which Picardus noteth 
upon the 1 3 Chapter of the Hiſtory of William of Newberry, 
out of which I have inſerted this relation, 


Another caſe we meet with in Hexry the fecond*s time con- 
cerning Apoſtacy, which was a crime that as it ſeems died as 


thereto in all the file of Engliſh tory, The particular was, 
that a Clerk had renounced his Baptiſm, and turned Jew ; and 
for this was convicted by a Council of Biſhops at Oxford, and 
was burned. So as we have Apoſtacy puniſhed with death, and 
Hereſie with a puniſhment that proved mortal 3 and the manner 
of convidgion of both by a Council of the Clergy,and delivered 
over to the Lay-power, who certainly proceeded according to 
thedireQion of the Canon, or advice of the Council, Theſe 
(if no more) were ſufficient to demonſtrate the growing power 
of the Clergy, however brave the King was againſt all his ene- 
mies in the field. 


Treaſon was anciently uſed only as a crime of breach of truſt 
or fealty, as hath been already noted 3; now it grows into a 
ſadder temper, and is made all one with that of leſa Majeſtar; 
and that Majeſty that now a days is wrapped up wholly in the 
perſon of the King, was in Henry the ſecond's time imparted to 
the King and Kingdom, as in the firſt times it was moreselated 
to the Kingdom : And therefore Glawvil in his book of Laws, 
ſpeaking of the wound of Majeſty , exemplifies ſedition and 


Lib-1. c2p.2, deliruction of the Kingdom to be in equal degree a wound of 


Majeſiy, 
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Majeſty, with the deſtruction of the perſon of the Kivg: and Z4.19.c.t 
then he nameth ſcdition in the Army, and fraudvlent converſi- 

on of Treaſure-trove, which properly belongs tothe King. All 

which he faith are puniſhed with death and forfeiture of eſtate, 

and corruption of blood ; for ſo I take the meaning of the 

words in relation to what enſueth. 


Felonies, of Man-ſlaughter, Burning, Robbery, Raviſhment, 4 
and Fauſonry , are tobe puniſhed with loſs of member and Pelonies 
eſtate, 3 

This was the Law derived from the Normans, and accord- 

ingly was thedireCtion in the charge given to the Juſtices itine- 
rant in Henry the ſecond's time, as appeareth in Hoveden. But 
Treaſon or treachery againſt the oath, fealty, or bond of allegi- 
ance, as of the ſervants againſt the Lord was puniſhed with 
certain and with painful deaths: and therefore though the 
murther of the King was Treaſon, yet the murther of his Son 
was no other than as of another man, unleſs it aroſe from thoſe 
of his own ſervants. The penalty of loſs of eſtate was come &-Hcn-1.c.79 
mon both to Treaſon and Felony ; it reached even unto Thefts, 
in which caſe the forfeiture, as to the moveables, was to the Glanrz?!. 11b.7. 
Sheriff of the County; unto whoſe cognifſance the caſe did be- cap. 17+ 
long 3 and the Land went to the Lord immediately, and not to 
the King. Butin all cafes of Felony, and of a higher nature, 
the party(though not the King's Tenant) loſt his perſonal eſtate 
to the King for ever, his Free-holds alſo for a year and a day, at- 
ter which they returned to the Lord of the ſoil by way of <&(- 
cheat, It ſeemethalfo that the loſs not only of Chattels and 
goods but alſo of Lands,g&e. extended to Outlawries(I conceive 
in caſe of Felony) and the King's pardon in ſuch caſe could not 
bind the Lord's right of eſfcheat; although it might diſcharge 
the goods, and the year and the day whereunto the King was 
entitled z which caſe alone ſufficiently declareth what power 
Kings had in the eſtates of their ſubjects. 


Ll. Hen.i.c.1y 


Man- ſlaughter made not bailable, Jo 
This was Law in Hemry the ſecond's time,although it croſſed Man-ſlaugh- 
| Dd 2 the #7» 
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Glamvil. 1 14. the Norman Law 3 and queſtionlcfs it was upon good ground; 
eap.1,© 3. for the times now were not as thoſe in the Conquerour's times, 
whicn (ſhedding of blood was accounted valourz and jn moſt 
caſes in oxder to the publick ſervice. And now it ſeems it was 
a growing evil, and that cried ſo loud, as though in caſe of 
T reaſon bail might be allowed, yet not in this caſe,zbi ad terro- 
rem aliter ſtatutum eſt, (aith the Authour, 


"4 Robbers ſhall be committed to the Sheriff, or in his abſence 
Robbery. to the next Caſtelane, who ſhall deliver him to the Sheriff. And 
the Juſtices ſhall do right to them, and unto Treſpaſſers upon 
Land. 
L1. Gulielm.z. By the Conquerour's Law theſe offenders were bailable, and 
Spicil. 174+ 1 conceive this was no repeal thereof 3 and the rather becauſe 
| Glanvilalloweth of pledges in all cafes (except Man-ſlaugh- 
Glanvil lib, 14 ter ) yea in thoſe crimes that did wound Majeſty it elf, al- 
cap. 1. though they concern the deſtruction of the King's perſon, or 
{dition in the Kingdom or Army thereof. The Juſtices 
herein mentioned were intended to be the Juſtices itinerant : 
and the Treſpaſſes upon Land are meant ſuch as are contra pacen: 
Domini Regis, as riotous and forcible entries : for ſome Treſ- 


paſſes were againſt the peace of the Sheriff, as formerly hath 
been obſerved, . 


: Fauxonry is of ſeveral degrees or kinds: ſome againſt the 
Fauxoury, King, others againſt other men and of thole againſt the Kin 
Glanzil.1;b.x 4 ſome are puniſhed as wounds of Majeſty, as falfifying the King's 
cap. 7. charter : and whether falſifying of money were in that conditi- 

on or not leave, or falfifying of meaſures, yet more inferiour 
I cannot determine 3 but it's clear by Glanvil that falſifying of 
the deed of a private perſon was of {ſmaller conlideration, and 
at the utmoſt deſerved but loſs of member. 


2 Inheritances may not be aliened, 
Glanzit. ub. 79. Inberitances were in thoſe times of Lands or goods; for it 
cap. 1. was the cuſtom then that the perſonal efiate ( the debts de- 


lbid.c.sg, ducted) was divitible into three partsz one whereof Ay 
c 
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ed in right to the wite as her reaſonable part, the other to the 
heir, and third to the Teſtator to make his Will of them; and 
of the other two parts he could not diſpoſe by Will, Conccrn- 
ing Lands, it was regularly true that no man could alien his 
whole inheritance to the diſherifin of his heir, cither by act 
in his life time, or any part thereof by his lack Will , without 
the concurrence of the heir. But of purchaſed Lands he may 
give part by act executed in his life time, though he have no 
Lands by inheritance; and it he hath no iſſue, then he may alien 
all. And where a Man hath Lands by inheritance, and alſo by 
purchaſe, he way alien all his purchaſed Lands as he pleaſeth. 
If the Lands be holden in Gavel-kind, no more of the inheri- 
tance can be conveyed to any of the children , than their pro- 
portionable parts will amount unto, This Law of inheritance 
was diverſe according to the Tenure, for the Lands in Knight- 
ſcrvice always deſcended to the heir 3 but ſvuch as were hold- 
enin Socage paſled according to the cuſtom, either to the 
eldeſt, or to the youngeſt, or to all equally. And thus ſiood 


the general ſtate of inheritance ſrom the Normans times hi- 7 ;;., . «$8 


therto, ſeeming ſomewhat too ſtrait for the Free-men, that by 
Law of property might challenge a power to do with thcir 
own as they pleaſed. But the Normans ſaw a. double preju- 
dice herein : the firſt was the danger of ruine of many of their 
Families, who now ingrafted into the Engliſh ſtock; and yet 
not fully one might expe& a late check to their preferments 
from the Saxon parents, after along and fair ſemblance made 


of their good will. The ſecond prejudice was the decay of 


their Militia, which was maintained by riches more than by 


multitude of men 3 partly becauſe that rich men are moſt fear- 
ful of offending and therefore ordinatily are moſt ſerviceable 
both with their bodies and eſtates againlt publick dangersz and 
partly becauſe by their Friends and Allies they bring more 
aid unto the publick, by engaging them in the common cauſe, 
that otherwiſe might prove unſciitible,ot the condition of their 


Country. 


The hcir of a Free-man ſhall by deſcent be in ſuch f(cifin as 
bis 
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Fide Glany, his anceſtor had at the time of his death, doing ſervice, and 
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paying relief z and ſhall have his Chattels. 

If the heir be under age the Lord (hall have the Wardſhip 

for the due time, and the Wife her Dower , and part of the 
oods. 

: If the Lord with-hold ſeifin the King's Juſtice ſhall try the 

matter by twelve men. 

The firſt of theſe branches is declaratory of a ground of 
common Law but being applicd to the laſt is an introduction 
of a new Law of trial of the heir's right by Afſhze of Mort- 
danceſier, where formerly no remedy was left to the heir, but a 
Writ of right. If theſe three branches be particularly obſerved 
they ſpeak of three ſorts of heirs, of Tenants by Knight: ſervice, 
viz, ſuch as are majors, or of full age: and ſuch are arc mi- 
nors, or under age : and ſuch as are of a doubtful age. Thoſe 
that are of full age at the death of their Anceſtors may poſſeſs 
the Lands deſcended, and the Lord may not diffeiſe him there- 
of : but may be reſiſted by the heir in the maintenance of his 
poſſeſſion, ſo as he be ready to pay relicf, and do ſervice that is 
due : and if the Lord expel him he (hall have remedy by 
Allize. Thoſe heirs that are minors ſhall be under the Lord's 
guardianſhip till they come to one and twenty years. The 
heirs of ſuch as hold by Socageare ſaid to beat full age at fif- 
teen years, becauſe at that age they were thought able to do that 
ſervice: but the Sons of Burgeſles are then ſaid to be of full 
age when they have ability to manage their Father's calling, 
ſuch as telling of money, meaſuring of cloath, and the like : yet 
doth not Glamvil or any other fay that theſe were their full age 
to all purpoſes : albeit that ſome Burroughs at this day hold the 
laſt in cuſtom to all intents whatſoever. The laſt branch pro» 
videth the remedy to recover to the heir his poſſeſhon in caſe 
it be detained, cither through doubtfulneſs of age of the heir, 
or his Title : and it dire&s the ifſue to be tryed by twelve men. 
This trial ſome have thought to be of GlanviPs invention; and 
it may well be that this trial of this matter as thus fet down 
was dire&ed by him ; yet he uſeth often in his book the word 
ſolet, and in his preface ſaith, that he will ſet down gr 4 
#uſitata; 
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uſtata > and it's paſt queſtion but that the trial by twelve men 
was much more ancient , as hath been already noted. One 
thing more yet remaineth, concerning the Widow of the Te- 
nant, whoſe Dower is not only provided for, but her reaſonable 
part of her Husband's perſonal eſtate, The original hereof 
was from the Normans, and it-was as popular as that of Ward- 
ſhips was Regal 3 and fo they made the Engliſh women as ſure 
to them as they were ſure of their children. 


The Juſtices ſhall by Aſlize try diffeiſins done ſince the King's 
comingghuer Sea, next after the peace made between him and 
his SON. 


This is called the Afſize of Novel diffeifin, or of difleifins 
lately made. It ſeems that the limitation was ſet for the Juſti- 
ces ſake, who now were appointed to that work, which for- 


merly belonged to the County-courts; and to prevent intrench- Ganz. 14.13, 


IO. 


ments of Courts, a limitation was determined , although the ©: 33- 


copy ſeemeth to be miſtaken; for the limitation in the Writ is 
from the King's laſt voyage, or going into Normandy, 


Juſtices ſhall do right upon the King's Writ for half a 
Knights Fee, and under, unleſs in cafes of difficulty, which are 
to be referred to the King, 

The Juſtices itz#erant ended the ſmaller matters in their cir- 
cuits, the other were reſerved to the King in his bench, 


Juſtices (hall enquire of Eſcheats, Lands, Churches , and 
Women, in the King's gift: And of Caſile-guard, who ? how 
much ? and where ? 

So as the Judges itinerant had the work of Eſcheatorsz and 
made their circuits ſerve as well for the King's profit as Juſtice 
to the Subjects. They ufed alſo to take tealty of the people to the 
King at one certain time of the year, and ta demand homage 
allo, Theſe mattersof the King's Exchequer made the pre- 
ſence of the Judges lels acceptable, and it may be occaſioned 


ſome kind of oppreſſion, And as touching Caſile-guard, it 
was 
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I 2s 


_ — 


The Govern. -Steven. Rich.1. Kings of 
ment of @ Hen. 2. John. F England. 


13: 


Glanwl.l.g. 
0. 4. 


Lie.lib.2-c.5. the ſervice of a Knight z nor contrarily doth the homage of 


Me , þ 


was a Tenure in great uſe in theſe bloody times, and yet it ſeem- 
eth they uſed to-take Rent inſtead of the perſonal ſervice elſe 
had that enquiry (how much?) been improper. 


Of a Tenants holding, and of ſeveral Lords. 

That one man may hould ſeveral Lands of ſeveral Lords, 
and (oO owe ſervice to themall is ſo common, as nothing can 
be more; nevertheleſs it will not be altogether out of the 
way to touch ſomewhat upon the nature of this mutual 
relation between Lord and Tenant in general , that the true 
nature of the diverſity may more fully appear. The fohdation 
or ſubje& of ſervice was a piece of Land, or other Tenement, 
at the firſt given by the Lord to the Tenant in affirmance ot a 
ſtipulation between them preſuppoſed , by the giving and re- 
cciving whereof the Tenant undertook to pertorm ſervice to 
the Lord, and the Lord undertook proteGtion of the Tenant 
in his right to that Tenement. The ſervice was firſt by pro- 
miſe ſolemnly bound, either by oath, which the Lord or his 
deputy by the common Law hath power to adminiſicr 3 as in 
the caſe of fealty, in which the Tenant bound himſclt to be 
truc to the honour and ſafety of his Lord's perſon, and to per- 
form the ſervice due to the Lord for the Tenement fo given: 
or otherwiſe by the Tenant's humble acknowledgement , and 
promiſe not only to perform the ſervices due, but even to be 
devoted to the Lord's fervice,to honour him,and to ad venture 
limb and life , and be true and faithful to the Lord. This 
is called Homage, from thoſe words, I hecome your man Sir;and 
yet promiſeth upon the matter no more but fealty in a deeper 
complement, albeit there be difference in the adjunas belong- 
ing to each, For though it be true that by promiſe of being 
the Lord's man, a general ſcrvice may ſeem to be implied, yet 
in regard that it is upon occaſion only of that preſent Tenure, 
it ſeemeth tome that it is to be reſtrained only to thoſe par-. 
ticular ſervices which belong to that Tenement; and therefore 
it that Tenement be holden in Socage , although the Tenant 
he bound to homage, yet that homage ties not the Tenant to 
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a Tevant in Knjght-ſervioe tic him to that:of Socage upon the 
command of his Lord, though he profcfſeth himſelf to be his 
man, . Nor doth the Tenant's homage bind . him againſt * all 
men, nor ad ſemper; for in' caſe he holdeth of two. or. dives 
Lords by homage for.ſcyeral. Tenements,and thele two Lords ,., ., 12h 
be,in War one,againſt the other; the Tenant muſt ferve'this ,,, 
chict,Lord of: whom the 'Capital houſe is holden 3 or that 7,3, c:p.10. 
Lord which was his by priority, who may be called the chiet 

Lord becauſe having, firſt received homage he received it abſo- 

lutely from his Tenahts but al other -Lordsreceive homage of 

ſuch Tenant, witha ſaving of:the Tenant's Faith made to other 

Lords and to the King;' who:in' order - to: the publick had 

power to command a Tenant into War againſt his own Lord. 

It therefore he be commanded by the King in fuch caſes unto 
War he need not queſtion the point-of forfeiture z- but ik he LHwn. Ye 9, 
be commanded by a ahief of his: other Lords into War a+ ©” © 

gainſt a party in which another.of -his Lords is engaged! , his 

ſafeſt way is tocnter upon the work, becauſe'of this allegiance 

to that Lord, yet with a ſalvo of his fealty. to that other Lord. ,, 

But in all ordinary cafes, Tenants and Lords muſt have regard ths, cap. 4: 
to their: ſtipulation ,_for otherwiſe if; cither break:ithe other is 

diſcharged for eyer zand it the fault be inthe: Tenanthis-Tene- 

ment elcheats to his'Lotd ;. and-if' theLLerd fail; he” loſes his 

Tenure, and the Tenant might thenceforth diſclaim , and 

hold over for ever. | Nevertheleſs the Lords had two privi- 

leges by common cuſtom belonging to their Tenures, / whick 

although not mentioned in the ftipulation, were yet more 

valuable than all the reſt 3 the {one concerning; matrer2o profit, 

the other.of power-: -Thaf of: profit conſiſted» in aids and !re- 

lick. Theaids were of three kinds, one to make -the-' Lord's 13;2. c. 8, 
eldeſt Son Knight, the other-to marry his eldeſt * Daughter 3 

the third to help him to pay a xclict -to/!his Lord Paramount 4 

whichin my opinion ſounds as/muchas if the; Tenants' were 

bound by their Tenures to aid their Lord-in all caſes of extra- 

ordinary charge (ſaving that the Lord could not diftrain his Gj,4..1., c 8. 

Tenant for aid to his War) and:this according to the Lord's 

diſcretion z tor Glauvil faith that the Law determincd nothing 143. 
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concerningthe quantity! pr value of theſe' aids. 'Fheſe were 
the Norman ways, and ſavoured ſo much of Lordſhip, that 
within that age they were regulated, But that of reliets was 
an ancient {acrifice,/as of 'frr{t-fruits of the Tenement to the 
Lon , im memiotiatof|thetirft Lord's favour tn- conferring 
that Tencment and it was hoſt (ertled in the Saxons time.”The 
Lord's privilege of power extended to far as ' to: diftrain his 
Tenants into his own Court to-an{wer to himſelf , -in all cau+- 
ſes that concerned his right - and ſo the Lord became both 
Judge and party; which wasfoon felt-and prevented , as (hall 
appear : bereafter.. | Another privilege" of the *Lord*s power 
was overithe Tenant's heir after the Tenant's death, in the dif- 
poſing of the body during the minority -and marriage of the 
ſame. As touching the difpoling of thebody, the Lord either 
xetained the ſame'in.his own power, or committed the ſame 
to others z- and this was done either pew jure, or rendring an 
account. As concerning the:marviage of the Females that are 
heirs, or ſo apparent; the parents in their life-time cannot 
marry them without the Lord's conſent 3 nor may they marry 
themſelves after their parents death without: the ſame; and 
the Lords are bound: to. give their confent;, unleſs they can 
ſhew cauſe to the contrary, The like alſoof the Tenant's wi- 
dows that have any dowry inthe Lands of fach Tennre. And 
by ſuch like means as theſe the power of the Barons grew to 
that height, that in. the lump-it was too. malſie both for Prince 
and Commons.. :, Rn na 


Of. the powerof:the haſt wilt, 0H 
It is a received. opinion, that at the common Law no man 
could devite his Lands by his laft Will. If chereby it be concei- 
ved to be againſt common reaſon, Fſ{hall-not touch that ; but 
it againſt cuttom of. the ancient times ,' F' 'muſt ſufpend my 
concurrence therewithuntil thoſe ancient times 'be defined; 
for as yet 1 find to teltimony ſufficient to aſſert that opinion 3 
bat rather that the times hitherto had a ſacred opinion of the 
laſt Will, as of the moſt ſerjous, ſincere, and'adviſed declara- 
tion of the moſt inward delires of aman, which'was the main 
3 Cl thing 
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thing looked unto. in all conveyances , Voluntas aoyatoris de 

cetero obſervetur, And therefore nothing, was, mare! ordinary: 

than for Kings in theſe times, as mach as. in' them did- lies, ta; BY 
diſpoſe of, theix Crowns by their lafi will, . . Thus; King | Fob#124: Pats, 
appointed Hezry the third his ſucceſſor ,, and Richard the firft-<An. 1216. 
deviſed the Crown to King John and Henry the firſt- gave all {792e2ex. 
his Lands to his daughter 3 and #/;lliam the Conquerour by his wo. 199. 
Iift Will, gave Normandy to, Robert, England: Wiljang and:to ; - mb nov. 
Henry his mothers Lands. If they, theſe, things of $xeateſt Maland. 3 . 
rmoment,under Heaven were ordinarily difpoled by the--laft 
Will, was it then probable, that the ſmaller, Free-holds; ſhould: 

be of too high cſtcem to. be credited to ſuch conveyances? F 
would.not be miſtaken, as if L thought that'Cxowns and 'Em-; 

pires were at the diſpoſal of the/laG1Willof: che poſſeſipr 3 nor; 

do I think” thaf. cither they, were thus in this Kingdom, jor that 

there is any reaſon that can patronize thatiopinion.z yet -it will 

be apparent that Kings had noſleight conceit of, the laſk Will, 

and knew no ſuch infixmity in that manner of conveyance, as 

is pretended z, or elſe would they, never, have {pent. that little: 

breath left them in vain,  Lhave.gbſeryed the-wordsof Glen-! Ab 
vil concerning this point ,, and I cannot find that, be poſitively. * pes LED 
denyethall conveyance of Land by Will, but only. in- caſe'' of is 
diſherifon ; the ground whereof is, becauſe it's contrary to the 
conveyance of the Law : and yct in thateaſeatogoweth of a 
diſpoling, power by conſcnt of. the , heix,, whichi could -never! 
make good conveyance, if the Will.in that, caſe were ablolutely : 
void, and therefore, his Authority lies not in the , way. '- Nor 
. doth the particular cuſtoms of, places. diſcountenance,, but ra- 
ther adyancethis opinion fox it. deviſes of Lands; were incident 
to the Tenure in Gavel-kind, and that ſo general in old time, 
as alſo to the burgage Tenures, which were the rules of Cor- 
poration and Cities, Ubi leges Anglie deperiri non poſſunt nec 7.1. Gultcln:. 
defraudari nec violari, how can it be (aid contrary to the com» cap. 61. 
mon-law?. And therefore thoſe conveyances of Lands by laſt 
Will, that were in and after theſe times holden in uſe; ſcem to 

me rather remnants of the more general cuſtom , waſted by 

politiye Laws than particular cuſtoms growing up againſt the 

OTROS.” EE'2 common 
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common rule, It's true that the Clergy put a power into the 
24. Paris, Pope to alter the Law, as touching themſclves in ſome caſes ; 
An.1181. for Roger Arch- Biſhop of Tork, procured a faculty from the 
Hove. AD. Pope to'ordain, that no Ecclefiaſtical perſon's Will ſhould be 


weuee Alex, $90d unlefs made in health, and not lying in extremity : and 
— that inſuch cafes the Arch-Biſhop ſhould poſſeſs himſclf of 
Hoveden, all fuch parties goods: but as it laſted not long, ſo was himſelf 
fo yuhe: = made'a prefident ih" the caſe :' for being overtaken with death 


ere he wa9provided; hemade his will in his ſickneſs, and 
$ Henry the ſecond poſſeſſed himſelf of his eſtate. Andit's as 
C_—_— ; truethat'Feme coverts in theſe days could make.” no will of 
ap 5+ 7% theirreaſonable part, becauſe by the Saxon Law it belonged 
joyntly to thechildren, Nor could Uſurers continuing in that. 
courſe at the time of their death'make their Will, becauſe their 
perſonal eſtate belonged to the King after their death, and their 
Lands to their Lords by efcheat, although before death they lie 
open to no cenſure-of Law but this was by an eſpecial Law 
made fince the Conquerour's time; for by the Saxon Law they 
Ll. Edw-37. were'reputed as Out-laws. - Nevertheleſs all theſe do but 
ſttengthen the general rule, vis, -that regularly the laſt Will 
was holdeh in the general a good conveyance in Law. If the 
Will were only intended and not perte&ed, or no Will was 
Glanv 1.7.c.6. made, then the Lands paſſed by deſcent, and the goods held 
cap. 8, courſe according to the Saxon Law, viz, the next Rinſmen and 
Friends of the, inteſtate did adminiſter, and as adminiftrators, 
they might fue -by Writ out of the King's Court, atthough the 
Clergy hid now obtained ſo much power as for the recovery of 
a Legacy, or for the determining of the validity of the Will in 


it's general: nature it was tranſmitted to the. Eccleſiaſtical 
Court. - | Ste 
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CHAP. LXIIL. 


of the Militia of this Kingdom during the Reign of 
theſe Kings. 


| Undertake not the debate of right, butas touching matter 
ot Fact ſhortly thus much : that from the Norman times 
the power of the Militia reſted upon two principles: the one 
the allegiance for the common defence of the King's perſon, 
and honour , and Kingdom ; and in this caſe the King had the 
power to levy the force of the Kingdom, neverthelc(s the caufe 
was {till under the cognifance of.the great Council, ſo far as to 
agrec or diſavow the War, it they ſaw cauſe; as appeared in 
the deteFions of the Barons in the quarrel between Kin 
Steven and the Empreſs, and between King Fohz and his Ba- 
rons. The other principle was the ſervice due to the Lord from 
the Tenant, and by vertue hereofCeſpecially when as the liberty 
of the Commons was in queſtion) the Militia was ſwayed by 
the Lords, and they drew the people in Arms either one way 
or the other , as the caſe appeared to them : the experience 
whereof the Kings from time to time felt, to their extreme 
prejudice, and the Kingdoms damage. Nor did the formers 
principle over{way the latter, although it might ſeem more 
confiderable, but only in the times of civil peace , when the 
Lords were quiet, and the people well conccited of the King's 
aims in reference to the publick, which happineſs. it was 
Henry the ſecond's lot to enjoy for he being a Prince eminent 
amongſt Princes both for endowments of mind and of out- 
ward eftate, not only gained honour abroad, but much more 
amongſt his own people at home, who ſaw plainly that he 
was for foraign employment of honour to the Kingdom 3 
and not only contented with what hehad in Exgland, but im- 
barqued together with the Laity againſt the growing power of 
the Clergy, for the defence and honour © of tbe privileges of 


the 
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the Crown, wherein alſo the liberties of the people were in- 
cluded: They therefore were ſecure in the King's way , and 
ſuffered themſelves to be engaged untothe Crown further than 
they or their Anceſtors formerly had been, out of pretence of 
ſudden extreme occafions of the Kingdom that -would not 
be matched with the ordinary courſe of defence, For the King 
(tinding by former experience that the way of Tenurcs was too 
lame a ſupply for his acqueſts abroad, and that it had proved 
little better than.a broken.recd to, the Crown in caſe of diſpute 
with the people) aimed at a further reach than the 'Lords op 
Commons foreſaw ; and having.lcarned a- trick. in France, 
brought it over, (although it was neither the firſt nor laſt trick 
that England learncd to their coſt from France) which was a 
new way of levying of Men and Armsfor.the Wax,by aſſeiſing 
upon every. Knight's fee, and upon every Free-man,ot.the value 
ot ſixteen marks yearly, their certain, Arms and, upon every 
Free-man of ten marks yearly value, their certain Arms 3 and 
upon every Burgeſs and Free-man of an inferiour value , their 
certain Arms, 2. That theſe ſhould be ready prepared againſt 
a certain day. 3., That they ſhould be, kept and. maintained 
from time to time in the King's ſervice, and at his command, 
4. That they ſhould not be lent, pledged, fold, or given away. 
5. That in caſe of death they ſhould deſcend to the heir, who 
it under age ſhould tind a man to ſerve in his. ſtead. 6. That 
in caſe the owner were ablec,he ſhould be rcady at a . certain day 
with his Arms for the ſervice of the King ad fidem Domixi Re- 
gis & Regni ſui, 7. That unto this every man.ſhould be ſworn; 
I call this a new way of levying of Armsand Men , not but 
that formerly other Free-men and Burgeſſes found Arms , al- 
beit they heid not by Knight-ſervicez for it was ſo ordained 
by the Conquerour's Laws formerly. uſed. ; but.now the, King 
thruſt in two clauſes (beſides the altering of the Arms) the 
one concerning the oath whereby all men became bound. the 
other concerning the raiſing and ordering of Men and Arms, 
which here ſcems ro, be reterred to the King only, and in his 
ſervice 3, and this I grant may imply much in common capa- 
City, 2/2, that all the power of the Militia is/in. Hexry. the 6 

cond. 
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cond, But this trick catched not the people according to the 
King's meaning : for the words ad fidem Regis © Regni ſtill 
lefta muſe for the people to elcape, if they were called out a- 
gainſt their.duty.to-the Kingdom, and taught: the doctrine 
which is not yet repealed, viz. That what is'not - according to 
their Faith to the Kingdom, is not according to their Faith to 
the King 3 and therefore they could find in their hearts ſome- 
times to fit {till at home, when they were called forth to War: 
as. may appear in one paſſage in the days of King - Fohn, who 
had gathered together an.Army for the oppoſing, of foraign 
power, at {uch time as the Pope had done his worſt againſi 
him and the whole Kingdom 3 which Army was of ſuch con- 
ſiderable ſtrength, as L believe none ſince the Conqueſt to this 
day exceeded or parallelVd it : but the King's mean ſubmiſhon 
tothe Pope's Legat {9 diftalted the Nobles and. people, as they 
left him to his own (hifts3 and that in ſuch manner,as although 
afterwards he had advantage of them and liberty enough to 
have raiſed an Army to have (irengthned himſelf againſt the 
Nobles, yet the Lords coming from Loxdon, brought on the 
ſudden ſuch a party as the King was not able to withſtand, and 
ſo he came off with that conclufion made at Renny-mead, which 
though in it (elf was honourable, yet loſt the King ſo much the 
more,becaulſe it was rather gained trom him than made by him. 


—  — — — 
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CHAP. LXIV. 


Of the Government of Henry the third, Edward the 
fiſt, and Edward the ſecond, Kings of England. 
And firſt a general view of the diſpoſition of their 


government, 


Ne hundred and ten years more I have together taken 

' up, to add a period to this firſt part of diſcourſe con» 
c&rning Engliſh government z principally becauſe one ſpirit 
I | T of 
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of arbitrary rule from King John ſeemeth to breath throughout 
the whole, and therewith did expire, 

The firſt that preſents himſelt is Henry the third , begotten 
by King Fohz when he was in the very firſt enterprize of op- 
pretiion that occaſioned the firſt Barons bloody Wars, and 
which this King was ſo miſerable as to continue for the greateſt 
part of his Lite and Reignz and yet ſo happy as to ſee it 
ended about four years before he died. Although the foul be 
not ingendred from the parent, yet the temperature of the 
body of the child doth ſometimes fo attemper the motion of 
the ſoul, that there is in the child the very 'image of the Fa- 
ther's mind ; and this Henry the third lively expreſſed, being 
ſo like unto his Father Fohx in his worſt courſe,as if his Father's 
own ſpirit had entred into him , and animated him in all 
his ways. Hebrought in with him the firlt prefident of con- 
ſcience in point of ſuccefſion by inheritance in the Engliſh 
Throne; for the ſtream of probabilities was againſt him. He 
was a child, and the times required a compleat man, and a 
man for War: He was the child of King Fohn, whoſe demerits 
of the State were now freſh in the minds of all Men. He was 
alſo deſigned to the Throne by his Father's laſt Will, which-was 
a dangerous preſident for them to admit, who had but' even 
now withſtood King John's depoſiting of the Crown in the 
Pope*s hands, as not being in the power of a King of Eng- 
L1xd to diſpole of his Crown according to his own Will. Yet 
leaping over all theſe conſiderations, and looking on Heary 
the third as the-child of a King , that by good nouri- 
tuce might prove a wiſe and juſt King : they cloſed about 
this ſpark, in hope it might bring forth a flame whereby to 
warm themlfe]ves in fiormy times, Nor did their hopes ſoon 
perth 3 ,tor during his. minority the King was wiſe to follow 
good Counſel , and by it purged out all the ill humours that 
the Kingdom had contracted in the raſh difiempers of his Fa- 
tner's goyernment ; Nor did he only follow the counſels 
of others herein, but even at ſuch times as their counſels croſ- 
ſed, he choſe thoſe Councils that ſuted with the muſt popular 

way 3 as is tobe ſeen in the'different counſels of the Arch- Bi- 
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troubled much thoſe times : one that they were times of par- 
ties3 the other, that the ProteQor was ſomewhat too excel- 
lent to bea mcer ſervant 3 and it's hard for the Engliſh Nobi- 
lity to endure him to be greater 3 although it may ſeem reaſon- 
able that they that are thought worthy to govern a King 
ſhould be much more worthy to govern themſelves, But the 
Pope put an end to all occaſion of queſtion hereabout ; for 
by his brief he declares the King, to be {ixteen years old , and 
of age to govern himſelf z and therefore all Cafiles are forth» 


with to be rendred up into the King's hands: This proved a1. Paris, 
the rock of offence, whilſt ſome obeyed the Pope , and were As. 1:23, 
impugners of thoſe that put more confidence in the Caſiles 1324: 


than in the King's good nature. Hence firſt ſprang a civil 
broil, thence want of. Money, then a Parliament 3 wherein the 
grand charter of Exglands liberties once more was exchang- 
ed for a ſum of Money. Thus God wheeled about ſuc» 
ceſſes. But the King having paſſed over his tame age under 
the government of wiſe Counſellors, and by this time begin- 
ning to feel libertyy it was his hard condition to. meet with 
want of Money 3 and worſe, to meet with ill Counſellors, 
which ſerved him with. ill advice, that the grand Charter 
would keep him down, make him continually poor , and in 
ſiate of pupilage : to this giving credit, it ſhaped an Idea in 
his mind that would never out for forty years after; and 
thus adviſed he neglecs his own engagement , defies the go- 
vernment that by his Royal word , and the Kings his prede- 
ccſſors in-cool blood had been ſettled 3 and that 'he might do 
this without check of Conſcience, he forbad the ſtudy of the 
Law, that ſo it might die without heir , and he have all by 
Eſcheat. ,; This ſadded.the Engliſh and made them drive hea» 
vily ; the King (to add more firength) brought in Foraigners 
and foraign Councils: and then all was at a ſtand. The Coun- 
cils were tor new ways. The great deſign was to get money 
to ſupply the King's wants 3 and as great a deſign was to kce 
the King in want: otherwilc it had been ealie tor thoſe at the 
helm to have ſtopped the FORCONER of Foraigners (other _ 
them- 


—_— 


"The govern- 5 Hen. 3. Edw.1.7 Kings of. 
ment of © Edw22. England. 


AT. Paris. 
1 I2F3« 


— 


themſelves )from abroad 3 the confluence of the Queens poor. 
er Allies, laviſh entertainment, profuſe rewards, cheats from 
Rome, and all in neceſſitous times. But ſtrangers to maintain 
their own- intereſts muſt maintain ſtrangeneſs between the 
King and his Subje&s to ſupply therefore thefe-neceffities all 
ſhifts are uſed, as revoking of Charters, diſplacing of Officers, 
and fining them, Aﬀoreſtations with a' train of oppreſſions 
depending thereon, fines and amercements, corrupt advance- 
ments, loans, and many tricks'to tnake rich 'men offenders, 
eſpecially projects upon the City of London. _ Nevertheleſs all 
proved infinitely ſhort of his disburſetnents, fo as at times he 
is neceſſitated to call Parliaments, and let them' know his 
wants. At the firſt the people are ſenfible and allow ſupply; 
but after by experience finding'themſelves huzt by their ſup. 
plies to-the King , 'they 'grant upon conditiprs of renewing 
the power of the great Chatter 3 'and . many promifes paſs 
from the King to that end, and after that Oaths, and yet no 
performance z this makes the people abſolutely deny fupplics. 
Then the King pretends Warsin Frazce , Wars, in Scotland, 
and Wars againſt the Infidels in 'the Holy-1and, whither he is 
going : the people upon ſuch grounds givehim aids; but fnd- 
ing all but pretences, or ill ſucceſs of ſuch - enterpriſes , they 
are hardned againſt ſupplics of him for the holy War : then 
he ſeems penitent, and pours out new promifes , fealed with 
the moſt ſolemn execration that'is to be found in the'Womb 
of, ſtory, and {o pundually' recorded, as it God ' would” have 
all generations to remember itas' the ' feal' of the "covenant 
between'the King of Exgland and his people, 'and therefore 1 
cannot omit it, WT rn dn Dy ET | 
It was done in full Parliament, where the Lords Temporal 
and Spiritual, Knights, and others of the Clergy,” all ftandin 
with their Tapers burning, '- The Kirg himſclt ' alſo landing 
with a chearly-countenance, holdirg his! open hand" upon his 
breſt, the Arch-Biſhop pronounced this curſe Enſulng, = 
By the authority of God omnipetent, of the. Son, and of the Holy 
Ghoſt, and of the glorious Mother of God the Virgin Mary.and of 
the blefſed Apoſtles Pcter and Paul, and of al! the other Ae, 
an 
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and of the Holy Martyr and Arch-Biſhop Thomas , and of all the 
Martyrs, and of the bleſſed Edward King of England, and of all 
Confeſſors aud Virgins, and of all the Saints of God. 

We Excommnnicate and Anathematize,and ſequeſter from our 
boly Mother the Church, all thoſe which henceforth knowingly and 
maliciouſly, ſhall deprive or ſpoil Churches of their right. 

' And allthoje that (all by any art or wit raſhly violate diminiſh 
br change, ſecretly or opealy, in deed; word or counſel, by eroſſing in 
part or whole thoſe Eccleſiaſtical liberties, ov. ancient approved cu- 
ftoms of the Kingdain, eſpecially the liberties |,aud free cuſtoms 
which are contaixed in the Charters of the common liberties of Eng- 
land, aud the Foreſtr,granted by aur Lord the King to the Arch-Bi- 
ſhops, Biſhops, Prelates, Earls, Barons, Knights, and Free bolders. 
And all thoſe wha, have publiſhed; or being publiſhed have obſer- 
ved any thing againſt them or their Statutes, or which bave browght 
. in any cuſtoms, or being brought in have obſerved; and all Writers 
of Ordinances or Councils, or executioners, or ſuch' as ſhall judge 
by ſuch things. | | 

All fuch as are knowingly guilty of any. ſuch matters ſhall ipſo 
fato incur this ſentence; ſuch as arg iguonantly guilty ſhall incur 
the ſame cenſure, if being admogiſhed he amend not within fifteex 
days after admonition. : pg RY 

In the ſame cenſure are comprehended all perturbers of the peace 
of the King and Kingdom : for everlaſting memory whereof we 
bave bereunto put our Seals. 

And then all throwing.down their Tapers; extinguiſhed and 
ſmoking, they . faid,. So let all than, ſpall;go- agginſt this curſe be 
extin?, and ſink, in Hell, The King all the while continuing 
inthe poſture above-mentioned, ſaid, So Ged me help, I will ob- 
ſerve all theſe things ſiucerely and faithfully, as I am a Man, as I 
am a Chriſtian, as I am a Knight, as I am a King crowned and 
atointed, _ 15-4 | 

It we ſhall pare away the ſuperſtitious ceremonies, and con- 
ſlider divine providence , we may ſearch into all Hiſtories of 


all ages, and we ſhall not find a paralle] hereunto 3 fo fe- 


rioully compoſed, ſolemnly pronounced, with an Amen 
from the repreſentative body of the whole Kingdom , put 
Ft 2 in 
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in writing under ſeal, preſerved to poſterity 3 vindicated by 
God himſelf in the ruine of ſo many oppoſers. And yet the dulk 
of time hath almoſt buried this out of the thoughts of men; ſo 
as few even of ſuch as know it do ſeriouſly confider how far it 
may yet and even now be charged upon the account of this Na- 


tion. Serious as it was, it was ſoon forgotten : nor would the 


King be long holden with promiſes, ſome' unhappy Star 


- truck him in his birth : he had been'too hard for his promi- 


ſes, and now having the Pope at his elbow, he 'can . diſpence 
with his oath, and bid defrance to an execration ; and in flat 
defiance of the grand Charter profeſſeth oppreſſion , accumu- 
lates foraign Counſellors, 'and* foraign guards, contemns 
his own people, uſhers in the Pope's 'extortions upon them 


. to fill up the meaſure : thrives in nothing but in the match of 


his Son and Succeffor with a Siſter of Spain, and yet that 
alſo helps to haſten on the publick poverty , and that a Par- 
liament that brought forth a bloody iſſue 3 although not by 
any natural power, but occaſionally : For the Barons mean 
now no longer to truſt to promiſes ; ſtrangers are baniſhed 
the Realm, and others of the Engliſh blood Repped into 
their places and Revenues. But this was not all, the King 
muſt confirm the grand Charter, and thereto he addeth not 
only his own oath, but canfeth the Prince his Son to con» 
firm the ſame in like manner. It is likewiſe propounded to 
him that the chief Officers of the Kingdom may be choſen 
ſuch as the Parliament (hall like of: And that other Laws 
meet for the government of the Kingdom might be eſtabliſhed: 
of all theſe the King made no bones. And to make Men be- 
lieve that he was in good earneſt, he was contented to diſrobe 
and diſarm himſelf, and inveſt the Barons both with Sword 
and Scepter, retaining nothing but the Crown for himſelf. 
This had been ſafety enough tor the Kingdom, but that it 
was a conclution without an agreement; for as it was on the 
King's part made from a principle of ſhame and fear, ſo it 
was determined in anger; for after that the King had been 
thus dreſt and girt for the ſpace of four or five years (what- 
{oever he thought all the while it's no matter) he began firſt : 
ſixctc 
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ſtretch his conſcience, and having the Pope's diſpenſation to 

help, ſoon makes his oath to flie aſunder ( although his Son 

had for the preſent more conſcience.) But the other girt held 

more ſtoutly , for the Lords had the Sword chained to their 

Arm by the King's own grant. Liceat omnibus in regno noſtro 

contra 0s inſurgere & ad gravamen noſtrum opem & operam dare 

ac fi nobis in nullotenerentur 5 and the Lords maintained their 

hold, though not without ſome jealoufies amongſt themſelves: 

and it*s very probable had the King been alittle longer breathed 

with patience, he might have had his will upon eafier terms : 

for the Lords were not fo jealous of one another as the Com= 
mons were jealous of the Lords, that they meaned to rule on- 
ly for themſelves. But the King now being in a wood, and 
bemired, fo as he muſt now reſolve to get all, or loſe all, and 
ſo either ſatiske his natural defires, or the remainder of his 
politick power, entred the field with the aid of thoſe Com- 
mons that choſe rather to be oppreſſed by one King then many 
Lords : and thus the Lords received the firſt blow, and gave the 
firſt foil : afterwards being worſted by their own diviſions and 
_ jealouſies, they left a victory to the King that might have 
made him abſolute , if he had been moderate; but purſuing 
revenge too far, he was diſtaſted of his own party that look- 
ed on himas a Polyphemus that intended to devour the ene- 
my firſt, that he might more freely feaſt upon them- 
ſelves in the iſſue ; this made victory follow the King a far 
off, and taught the King that the end of civil War muſt be 
attended with moderation in the Conquerour, ſo far as may 
ſtand with publick ſafety; or otherwiſe he that is conquerour 
to day by Sword, may be conquered to morrow by jealouſic. 
Thus many humours conſumed , and all parts tired after four 
years continual War , the State cometh to it's right Wits. 
The King's gains in all this bloody fweat may be. ſummed up 
in two heads ; Firſt, that he had liberty to chule his principal 
Ofhcers of State by advice of the Lords, and them alſo to dif- 
place by like Council. Secondly, in that he gained (though 
at adear rate) wiſdom to obſerve the ſtate of affairs, and 
to apply himlſelt according to occaſion ; ſo lived Henry 
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the third for three or four years after theſe troubles 3 long e- 
nough to let the World know that he was able to govern like 
an Engliſh King, and to teach his Son by his own late experi- 
ence to be a wile governour betimes. 

For Edward the firſt being trained up in the Tragedy of a 
civil War, wherein he was one of the chief aCtors 3; and having 
expiated the bloody way of his riotous youth by his holy War, 
as they called itz now he betakes himſelf to amends making 
by Juſtice in government, having found by his Father's experi- 
ence that a Kingdom well governed (like good husbandry )pre- 
ſerves the owner, but being negleded deſtroys both. 

He came over in his third year in Azugu/t , was crowned in 
September, ſummoned a Parliament in February following, but 
adjouned it till after Eaſter ; and .then it is found that the 
Church of late had been ill governed the Clergy-men grieved 
by many ways, the people otherwiſe handled than they ought 
to be,the peace ill kept,the Laws leſs uſed, and delinquents leſs 
puniſhed than was meet 3 and in the ſence of theſe inconvenien- 
ces were the Laws of Weſtminſter the firſt made, wherein the 
world may ſee the great difference between the Prince and the 
King, in one and the ſame man. 

The moſt part of thoſe Laws were little other than plaiſters 
applicd to particular botches of thoſe times, wherein the 
King dealt with a tender hand, as if he feared to ulcerate any 
part, and eſpecially the Clergy , and therefore delivered the 
laſt Law in a petitionary way to the Clergy, becauſe it concern- 
ed the execution of Juſtice in prohibited times, and yet bound 
up all with a ſalvo to himſelt and his prerogative, like a wile 
King that would neither loſe right, nor do wrong : nor yet 
ſtickle to debate with his ſubjects now, when as his  cye was 
upon a further mark, For Leolin the Prince of Wales had 
attronted him and though he could not endure aitronts, yet 
could he diſſemble them foradvantage , and ſo he ſuffered the 
Parliament to run it's courſe, that he might have done the 
ſooner. Otherwile he had a ſeed of his Father's conceit that 
Laws are not made for Kings, as appearcd afterward :; for after 

he had gotten his Army into the field, he took a fifteenth 
which 
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which was granted to his Father, and this was inaudito more ; Af. Weſi, 
but there was no diſputing with power, and therefore the ſub. <4. 1276. 


je& mult be contented rather to ſcore it up againſt the future, 
then require preſent pay 3 fo dangerous a thing it is for England 
that Kings ſhould have occaſion to gather Armies, though tor 
never {0 honourable employ ment. 

The Welſh chaſe is hotly purſued , yet it did not rid much 
way) for it coſt the Engliſh a voyage of nine years travel before 
they could attain the (hore, although it had been often within 


their view. It may be the King found it advantageous for his- 


overnment to maintain an Army in the held under the colour 
of the Welſh War, that he might more bow his ſubjects to his 
own bent; for during theſe Wars the Kings made many breath- 
ings, and took time to look to the husbanding of his own re- 
venue, as thoſe Ordinances called Extexta manerii, and Officiam 
Coronatoris do witnels, and the Statute of Bigami. But the 
people were not altogether yet tamed 3 for the times being (till 
in Wars, and they occalioning much waſt of Treaſure, put the 
King to the utmoſt pitch of good husbandry, and one degree 


. 


beyond the ſame: fo as under colour of ſeifing his own , he 


{wept up alſo the privileges and liberties of his ſubjeQs 3 ſome F£ Wee. 
Authours reciting the complaints of the Church-men, others of Po!z9. 11g. 


the Laity : ſo as it ſeemeth the King was no reſpecter of per- 
ſons but his own. This and others not unlike had almoſt oc- 
calioned another combultion, had not the meeting at Gloceſter 
ſettled things for the preſent, by referring the right of Franchi- 
ſes to debate in the Eyer, and ordering reſciſure of ſuch libertics 
into the ſubje&s hands, whereot they had been diſpoſicfied by 
Duo warranto and $0 jure, under colour of the fourth chapter 
of _ the Statute of Bigamz. 

Nevertheleſs however debonair the King ſcemed to be, the 
fore between him and his ſubje&s was not fully curcd 3 nor did 
the Lords truſt him further than needs muſt, for whether they 
ſerved in the field or met at Council, till they were armed; and 
during this daring of each other were many profitable Laws 
made, whilſt neither party durlt venture bloodihed in touch- 
ing too nigh upon the privileges of cach other , principally 

becaule 
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becauſe the affairs in Fales were but laid aſleep , and upon re- 
viving might turn the ballance to either ſide. 

The Wars awake again, and therein are conſumed nigh five 
years more of the King's reign, ſoas whatever his intent was, 
he could have hitherto little opportunity to effect any thing for 
the advancement of the prerogative of the Crown at home. 
Nor had he ſcarcely breathed himſelf and Army from the Welſh 
Wars, but he found both France and Scotland his enemies at 
once. The King faced only the firſt, and fought the ſecond; 
which held him work the remainder of his days,and at the ſame 
time alſo he arred both the Clergy and Laity at his ewn home, 
aS if providence had given him ſecurity for the good behaviour; 
and yet it failed him in the iſſue, and leſt him to the cenſure of 
the world, whether his Juſtice was ſpontaneous or by neceſſity; 
for as yet he held the grand Charter at parley, and therefore was 
rather eyed than much truſted : Albeithe was put upon conf- 

dence in the Subjects diſcretion for:aid of him in his continual 
undertakings : nor did they diſclaim him herein, however 
chargeable it was; for all ſeem willing he ſhould be employed 
any where, ſo as not within the four Seas. 

It's probable the King knew it, and therefore having made a 
voyage into France, he changed the Scene of War, but to the 
other {ide as it were of a river,in hope his Lords would follow; 
but it would not be; this angred him, and he them: nor would 
his Clergy allow him any aid Papa inconſulto , and therefore he 
outs them from his proteGion 3 theſe and his irregular prepa- 
rations for War, by ſummons not only of his Knights, but all 
other that held Land worth 20 /, per aunam, and Taxes impo- 
(ed by an arbitrary way encreaſed rancour into a kind of State- 
{coul, little better than a quarrel: for appealing whereof the 
King granted a conſultation upon a prohibition, and unto both 
Clergy and Laity a confirmation of the grand Charter at the 
long run, and allowed it as the common Law of the Kingdom, 
and ſeconded the ſame with many ſucceeding confirmations in 
the twenty ſeven,6c twenty cighth years of his reign,as if he had 
utterly renounced all thought of a contrary way 3 but the Stat. 
in his 28tb. year had a fting in the tail that was as ill > his 
aving 
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aving of ancient aids and priſals which was in the Stat. of con- 
frmation of the Charters, though it were omitted in this Stat, 
for the ſaving was of ſuch a ſence as time and occaſion would 
move the King's heart to make it; and thus this Statute became 
like a Hocws pocus a thing to fill the people for the preſent, and 
ſerve the King's turn,that he might more freely intend the con- 
- queſt of the Scots 3 which once done, he might it he would try 
maſteries with England. But God would not have it ſo; the 
King in Scotland had power to take, but could not overtake ; 
and the Scots like birds of the prey, had wit enough to fly away, * 
and courage enough to return upon advantages : and fo the 
King was left to hunt the wind, which made him to return, 
' _ He might now expe& the applauſe of his people for his 
ood ſucceſs , and the terrour of thoſe that had 'Ropped the 
a way of his extravagant prerogative z and therefore looks 
big, rubs up old fores, and ( having his Army yet in the 
held) ſends for thoſe Lords that would not follow him in his 
Wars in Flaxders ; all come and ſubmit, and as it were in (o 
many words let the King know that all England is now tame, 
and like to be ridden at his diſcretion. And now there's no= 
thing in his way but the fatal execration, which he feared, not 
in relation to God's anger 3 but, rather to the exaſperated 
Clergy, and the dread of the Pope's direful thunderbolt. To 
avoid this ſtorm he procures a diſpenſation from Rome to per- 
jure and oppreſs without fin, A trick that he learned of 
his Father, and hid it within his breaſt; till :now. about 'two 
years before his end he brings it forth, to tell all» the: World 
. that hitherto he had been juſt againſt his: will. ' But having'ob- 
tained his purpoſe, he nevertheleſs mifſeth of his end, for a 
new King of Scots our old good enemies by divine providence 
ſuddenly croſſed his way betore him, and now . it boots . not 
to contend for arbitrary rule in Exg/and, and loſe the Crown 
of Scotland, which he once thought he had ſure; he faces about 
therefore, and having ſpoken fair to his people ,. for [Scotland 
he gocs. Thus if all were notin a parentheſis the King in- 
tended a good period, but God only knows what his tur- 
theſt reach would haye been if he had returned , for he was 
PP Ter ray Gg taken 
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taken out of this world in Scotland, and fo left this his govern. 
ment ſomewhat like an imperfe& ſentence, 

His Son Edward (hould have compleated it, but that he 
wanted his Father's ſence, and had too much of his Grandfa. 
ther's ſuperbient humour, that meeting with a Riff ſpirit, and a 
weak mind brought ſudden fire into the courſe of government 
till it conſumed it ſelf in it's own flame. For this King ha- 
ving newly ſlipt out of a bondage of wiſe government under 
kis Father , ran the wild chaſe after raſh deſires , ſpending 
his foxmer time in inordinate Jove, and his latter time upon 
revengetul anger, little inferiour to rage; and fo in his whole 
government was ſcarce his own man. His love was a precedent 
of a (trange nature, that commanded him from all the con- 
tentments of his Kingdom to ſerve one man, a firanger, and 
proſtitute to.all manner of licentiouſneſs 3+ meerly tor ſome 
perſonal endowments, It ſhews that hisjudgemetrit was weak, 
and his affections firong 3 and in that more weak, becauſe he 
diſcovered it before he was crowned : ' like ſome of the weak- 
eft of the weaker Sex, the birth of whoſe minds are born as 
ſoon as they are conceived, and fpeak as foon'as they arc 
born. It's true that the bravery of Spirit may work after ab- 
ſoluteneſs in Kings under the colour of ſome Kind of wiſdom, 
But it is one thing to rule without Law, and another to live 
without rule; the one daſhes againft the Law of an Engliſh 
King , and may put on the name of policy, but the other de- 
ſtroys the L aw of 'mankind, and can bear no better- name than 
of brutiſh defare-: at. 1 | | | 

All the while Gaweftow was in view, we find 'nothing con- 
cerning Common-weal, or monument of Parliament , Erving 
two Ordinances made by the King, and ftich Lords as ſutcd to 
the King's way, rather than to his wants. The firſt was that de 
militibus, the other de fraugentibus-priſouam, for all 'the King's 
labour was to.royallize Gaveſtoz into as high a pitch as he could, 
and fo to amaze his own eye-{tght -with contemplating the 
goodlinels of his perſon. $0 as Gaveſton is become the image 
of the King, and preſents his beauis and influence into all parts 
of the Kingdom, and according to his afped they often No" 
an 
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and wane, and yct at the beſt were but as in a miſty night. 

The Barons liked not this condition of State-Idolatry,they 
were willing to adore the King, but they could not bow to an 
image : thcy delircd nothiug more than: chat their. King might 
ſhine in his proper glory, Thrice is Gaveſton baniſhed , thrice 
he returns 3 the laſt occaſioned another civil War , wherein 
Gave(ton loſt his head 3 thus the Lords removed the Eclipſe, but 
(little the better thereby) they find it a vain labour to com- 
pel the Sun to ſhine by force when it hath no light. Though 


Gaveiton be gone, the miſt of foraign Councils prevail 3 this . 


was bred in the blood, fed with blood , and ended in blood. 

Through the Glaſs of foraign Councils all things ſeem of 
foraign colour z the King to the people, and the people to 

him. The King at length begins to ſee himfelf undervalued, 
and that it began in himfelt , ventuxes himfelf - into the 
Wars, with Scotlandto win honour 3 goes with much fplen- 
dour, but returns with the greateſt blot that ever Engliſh King 

{uffered, confounded abroad, and lighted at home. For the 
braveſt men by il] ſucceſs are loſt in common opinion : or, to 
ſpeak in a higher train, where God doth not bleſs, man will 
not, The King thus almoſt annihilated,catches hold of Rome, 
fawns on the Clergy, paſſes to them the Ordinances of Artz+ 
cult Cleri, and de prifis bonis Cleri : which loſt the Free-men no 
right, although it concluded the Crown. And to carcfs the 
Commons made the Statute de Vice=comitibus, and the City of 
London- likewiſe by the Statute de Gavelletto. But God ifaw 
all ſorts of men rua at-riot , and fends in upon the Nation, 
Plague, Famine, and other extraordinary teftimonics of his 
diſpleaſure, even to the wonderment of other Nations; and 
this brought a kind of ſobriety into affairs, made all ſorts 
tame, and for the preſent only prepared them for better times. 
For the King's time of longing again is:come, and he muſt 
bave new play-fellows z finds the Spexcers or rather was found 
of them 3 they grow in honour almoſt beyond the reach of 
the Nobles, but not beyond their envy 3 and are more ſecure 
than Gaveſton in this, that in their firk ſprouting, the King's 
Council ſeryed himfclf and them to keep in with the Com» 
Gg 2 : mons 
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mons by making good Laws 3 ſuch as the Statutes at Tork,, 
of Eſſoyns; Attaints of Jurors, Levying of Fines, and E- 
{treats into the Exchequer, &c. all of them promiſing good 
government. The Barons nevertheleſs hked not the Spen- 
cers greatneſs, and being by ſeveral occafions exaſperated, 
joyn in one, and occaſion a new War: the King aided by 
the Commons (who yet thought better of the King than of 
the Barons, whom they ſaw prejudiced rather out of ſelf. 
apprehenfions, than the publick good )) prevailed againſt the 
Barons, and made them the firſt preſident of death upon the 
Scaffold. 
Now the Spencers are Lords alone, thinking themſelves 
above reach of the once formidable Barons, and the Commons 
too inferiour for their reſpeAt. Thus lifted up they take a 
flight like that of Tcars. They had ſo much of the King's 
heart, as they could not ſpare any part thereof to the Queen, 
and ſhe being as loth to ſpare ſo much for them as they had, 
retired with the Prince toa relief which they brought from 
beyond Sea, and with whom both Lords and Commons joyn, 
The favourites miſſing of their wonted wings , come down. 
faſter than they aſcended, and together with them the King 
himſelf, all of them irrecoverably. Thus favourites inſtead 
of Cement between Prince and peopke, becoming rocks of 
oftence, bring ruine ſometimes to all, but always to them- 
{clves. 
The King foreſaw the ſtorm, and thought it ſafeſt firſt to cry 
truce with the people, and come to agreement with them by 
Preyog. Reg. common conſent, for the extent of his prerogative in certain 
17 Edw.z. particular cafes queſtionable z and this ſummed up, become a 
Statute for future times to be a xe plus ultra between the King 
Stat. de and people. Thelike agreement likewiſe was concerning fer- 
Homag. vices of Tenants to their Lords.z and an oath framed to vindi- 
cate them from all encroachments. And ſomething was done 
Stat, Templar» tg calm the Clergy for the demoliſhing of the Templar-Knights, 
but the wound was incurable, words are not believed if actions 
do not {ucceed 3 nor will oaths now made to: bind Kings , Bi- 
thops, Counſcllors of State, Sheriffs, Mayors,Bailiffs, or Judges 
to 
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to Juſtice nor directions for regulating of Courts, nor Ordi- 
nances again(t falſe moneys and weights, nor all of them ſettle 
the people but they adhere to the Queen, burning with jea- 
louſie againſt the King, and both her ſelf and the Lords with 
rage againſt the Spencers, The King flies, and being forſaken 
of the people, the Lords, the Clergy, his own Son,and the Wife 
of his o wn boſom, and of God himſelf, as the moſt abſolute 
abje& that ever ſwayed Scepter, loft the ſame and being made 
a monument of God's revenge upon inordinate defires in a 
King, and of the Engliſh people, being enraged, not long ſur-, 
viving his demiſe, he died a death meet to be for ever blotted 
out of the thoughts of all ſubjects, but to be had in everlaſting 
xemembrance of all Kings. Forif a Kingdom or Parliament 
miſleads the King, at the worſt he is but miſled by his Coun- 
cil: but if he be drawn aſide by favourites, he muſt thank his 
own luſt : in the one he hath but the leaſt ſhare in the burthen, 
in the other he muſt bear the whole, 


CHAP. LXV. 


of the condition of the Nobility of England , till th 
time of Edward the third.” FM FTE 


N Ow was prerogative mounted upto the higheſt pitch, or 
endeavoured fo to be; either throngh the weakneſs or 
power of theſe Kings, of whom the firlt and laſt had little to 
ground upon but their own will; and the other, EF mean Fd- 
ward the firſt, had more wiſdom and power , but was other- 
ways diſtracted by foraign and more urgent employments 3 
{oas the work fainted before it came to it's full period. The 
conteſt was between the King and Barons, who till thoſe days 
were rather the great and richer ſort of men , than Peers. al- 
| though they alſo were of the number. I am not ſo ſhar 
lighted as to reach the utmoſt intentions of the Lords : but 


their 


RS 


The Govern- FHen.3. Edw.1.7 Kings of 
ment of Edw. 2. England. 


<S— 


MM. Paris. 


AL. 1227, 


— 


their pretences are of ſuch publick nature, as it's plain that 
if their private intereſt was wrapped up therein, they were in» 
ſeparable; And I ſhall never quarrel the Lords air at private 
reſpe&ts, when as its plain the publick was fo importantly 
concerncd 3 and yet I will not juſtihe all that T find written 
concerning their Words and Actions, The ſpeech of the F. of 
Cornwall to his elder brother, and King Henry the third, T will 
neither render up my Caſtle, nor depart the Kingdom, but by the 
judgment of the Peers : and of Simon the E. of Leiceſter to the 
ſameKing, that he lyed, and were he xot a King the Earl mould 
make him repent his word : and of the Lords, that they would 
drive the King out of bis Kingdom, and ele another : and of the 
E. Marſhal to Edward the firſt, that he would neither go into Ga+ 
ſeoine nor bang ;, and ſuch other do favour of paſſion (eſpecially 
that of the E. of Leiceſter and the Lords) and may ſeem harſh 
and unmannerly 3; and yet may admit of fome allay, it the 
general rudenc(s of the time, the Kings injurious provoca- 
tions, and the pailions of cholerick men be weighed together : 
Yet will not all theſe trench upon the cauſe, nor render the 
ſtate of the Lords too high, or diſproportionable to their 
place in the policy of the Kingdom of England, as things then 
ſtood, 1 ſay,it was not diſproportionable z for where the degree 
of a King was mounting up to ſuch a pitch as to be above law, 
the Lords exceeded not their places in preſſing him with their 
counſels to conform to the laws 3 and in maintaining that 
truſt that was repoſed in them in Keeping off ſuch finiſter coun+ 
ſels and invaſions as might violate the Jaws and libertics, or 
hinder the current of juſtice z concerning which I ſhall ſhortly 
ſtate the caſe, and leave it to the cenſure of others. T 
vernment of the people of this Nation in their_original was 
Democratical mixe with an Arifftocracy {it any credit be to 
be given to that little light'off Hiſtory that is left unto us from 
thoſe ancient times.) Afterwards when they (warmed from 
their hive in foreign parts, and came over hither, they came 
in-a warlike manner, under one conducer, whom they called 
a King 3 whoſe power, whatever in the war, yet in time of 


peace was not of that heigth as to rule alone 3 I mean that 
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whereas the Lords formerly had the principal executory 

wer of laws ſcttled in them, they never were abſolutely 
develted of that power by the acceſs of a King 3 nor was the 
King ever poſſeſſed of all that power, nor was it ever given to 
him 3 but the Lords did ever hold that power, the King con- 
curring with them 3 and in caſe the King would not concurr 
the people generally ſided with the Lords, and ſo in conclu- 
ſion the King ſuffered in the quarrel. From this ground did 
ariſe from time to time the wandcrivgs of. the people in ele&- 
ing and depoling their Kings during the Saxon times. Nor 
did nor could the Norman Williams ſhake off this co-partner- 
ſhip, but were many times, as well as other enſuing Princes, 
perſwaded againſt their own minds and plotted deſires. Nor 
can it otherways be ſuppoſed where Councils arc ſettled 3 for 
whereto ſerve they, it (notwithſtanding them) the King 
may go the' way of his inordinate defire ? It the Lords then did 
appear againſt theſe Kings whereof we treat, in caſes where 
they appeared againſt the laws and libertics of +he people 3, it 
was neither new, nor fo heinous as its noiſed, for them who 
are equally, it not more entruſted with the Common: wealth, 
than the King (by how much the Counſellors are truſted more 
than the Counſelled ) to be true, for the maintenance of their 
truſt in caſe the King (ſhall deſert his. But the greater queſtion 
is concerning the manner by threats and war, Its as proba- 
ble, 1 grant that the Lords uſed the one as the other, for it 
was the common vice of the times to be rugged 3; yet if 
we ſhall add to what hath bcen already ſaid, firſt, that Knight» 
ſervice was for the defence of the Kingdom principally.. Se- 
condly, that the greateſt power of Knight-ſervice reſted with 
the Lords, not only in propriety and ownerſhip, but in point 
of direction for the benefit of the Commonwealth z and lafily, 
that the (tate of the times now was ſuch as the Kingdom was. 
oppreſſed by ſtrangers Counſels, and the Counſels of the King- 
dom reje&cd ; that inſtead of law, Garifons of ſtrangers rul- 
ed ; that no man could own his own, that the ſubjeds were 
looked upon as enemies 3 and of all this the King made the 


| Principal inſtrumcnt, who had ruled and over-ruled in this 
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manner, and ſo was reſolved to continue I ſhall leave it to the 
better judgement of others what other healing plaiſter was to be 
had for ſuch a ſore. Albeit it cannot be denyed, that more due 
reſpe&s might have been tendred to Kingly dignity then was in 
thoſe times praiſed : And yet there wasa difference alſo in 
the occaſions of War, for certainly that laſt War with Ed- 
ward the ſecond was more fatal, and yet leſs warrantable ; 
and in the iſſue declared that there was more of the Queen 
therein than of the Lords, who knew. a way of removing fa- 
vourites from the King , without removing the King from 
the Kingdom, or driving him out of the World. In all which 
nevertheleſs it cannot be concluded that the Lords party was 
encreaſed more than in the former Kings timesz for the loſs 
of the ficld in Heyry the thirds time againſt the Prince, kept 
them in awe all the ſucceeding reign (although they - were not 
then tongue-tyed ) and their ſecond loſs againſt Edward the 
ſecond, which was yet more ſharp, queſtionleſs quelled their 
ſpirits (although they loſt no right thereby) and encreaſed 
the King's party much by the acceſs to the Crown of the ſ(er- 
vices of ſuchas held of thoſe Lords that were attainted or 
diſinherited: And yet by a hidden providence the King was 
little the better when it came to the pinch; for when Edward 
the ſecond's Queen came from beyond the Seas, though with 
but a {mall force, all forſake the King ; neither regarding the 
former terrour of the Army of a King, nor the right or ſervice, 
nor oath of fealty, nor promiſes, nor Laws, nor other engage- 
ments 3 and fo the King becomes a prey to an enraged woman, 
or which is worſe to a jealous Wife ; ſo little can the name of 
a King do, when his perſon is deſpiſed ; and ſo vain for him 
to trult in his Militia, that hath already diſarmed himſelf of 
the hearts of his Subjects. The ſum then of all* the labours 
of the Nobles during theſe times will reſt in this , that they 
won the day,and yet loſt the ficld: although they loſt their own 
bloods and ettates, yet they ſaved all to the people,and left Laws 
in force, able to debate with prerogative in the hand of any 
King that ſhould ſucceed. Thus ftood the matter in fa upon 
{uch grounds as it had, the validity whereof it's not my work 
tO 
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tocanſure neither by the ballance of Law or Goſpel, but leave 
it as a ſore time, that ſcarce will endure touchz nor bear a 
King further then he was good or brave. 
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CHAP. LXVI. 
-of the ſtate of the Engliſh Clerg y until the time of Ed. 


ward the third : and herein concerning the Statute of 


Circumſpecte agartis, Articult Cleri, aud of gexera! 
Councils and National Synods, 


FF was a time of much action throughout the whole Chriſti- 

an State and Rome now having attained to it's full glory, 
began to he eyed on all parts, as an irregular motion croiling 
all affairs, that it may like the ſole Empreſs command all, and 
be controlled by none 3 and this wrought ſome ſtirrings in 
France, complainings in Exgland, and facing between the Em- 
perour and the Pope, How chargeable this was to the Pope's 
Treaſury it's not material, but it occationed or was pre- 
tended to be the occaſion of all the intolerable exactions en- 
ſuing 3 there being ſcarce one year paſſed over without ſome 
extraordinary cxaCtion levyed upon the Church-men, cither 
- by proviſors, tenths, procurations, levies for the Holy War, 
Quindizmes, henevolences, or other ſuch like; and where 
moncy was not to be had, by levies of Ornaments , or of rich 
apparel; by intimation, begging, perſwading, commanding, 
threatning, and in this courſe continuing till they had out- 
faced ſhame it ſelf , and that the whole Law of Rome became 
.comprehended in this one, £xicquid libet licet, In: general 
therefore the Church of Rome cannot be ſaid to thrive during 
theſe extorting times, although Rome did for if the Laity were 
pillaged by the King , the Clergy much more both by Pope 
and King: if the one complained, the other crycd 3 the one 
ſometimes found relief from the King , but the other was 
helpleſs, for the Pope had no cars to hear, nor the King hands 
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to help he neither durſt nor would croſs the Pope , although 
the Clergy told him that by theſe exactions they were impo- 
veriſhed in ſuch manner as they were difabled to'do him ſervice 
for their Lay-fees. Thus Rome becomes a burthen to Rome, and 
the members weary of bearing their head, Hereafter mult the 
Pope beware of falling out with Kings, for the Engliſh Clergy 
now, though late, ſec that all is not Gold that gliſters 3 nor is it 
any great privilege to be the Pope*s men further than the Pope 
will be a good maſter, but this was not to be expected.z Popes 
were grown ſo excellent, as they could not amend : and Eng« 
land {0 enamoured of thern, as it's become their vere hortus de- 
liciarim, as the Pope called it, when he ſaw the rieh veſtments 
of the Engliſh Church-men : And therefore they muſt now be 
contented to be the Pope's viands as often as his hungry maw 
doti call, or othcrwiſe they muſt fall out. An excellent po- 
{ture of affairs, and brave preparative to difpoſe the hearts of 
all forts for cutertainment of the cafie yoke of Chriſt's govern- 
ment, which was now at the door, and ready to be revealcd, 
Neverthelcis, poor and mean as the Clergy was, they had cou- 
rage enough not only to ftickle both with King and pcople for 
their own libertics, but alfo to invade the libertics both of the 
Crown and Commons, having this advantage,that they had to 
do with a King and people that were twoz and themſelves well 
{ccondcd by the Pope, that had no leſs power in thoſe times of 
puplick diſtraction, and was bound to ferve the Cattel well that 
ycileca him fo much milk. Theparticular matters of debate 
may appcar in their paper of grievances compoled in Heary the 
third's time, and their reſolutions thereupon 3 their complaints 
were renewed again in the time of Edward the firſt (if we may 
give crcdit fo Barozins )after the Statute of circumſpecie agatis, 
To the end therefore that the whole may lie before us. I ſhall 
{ct down the matter or ſubſtance of both theſe papers ſeverally 
in regard they found much alike, and note the difference 5 all 
which I thail do to the end that it may more plainly appear 
witat the Church mens Idea was, and how far the common 
Law and King's prerogative would agree thereto, 
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The complaints are of this nature, 

1. That the Church-poſſeſſtons in their vacancies are waſted, 
and that Eſcheators do not only ſciſe the perſonal cftate of the 
Abbot or Prior deceaſed, but fuch Corn in the Barn, and other 
goods belonging, to the houſes, for their maintenance 3 as alſo 
the profits ot Churches impropriate, 

3, & 4, & 5. ElcCtions are cither diſturbed by the King's 
Letters preceding, or by delay of the Royal affent fubſequent 
to the {aid eleGtons, 

6, The Lay-power without the advice of the Clergy do put 
in, cjcc, or rcſtore incumbents to Benefices void. 

7. Prelates are fummoned to anſwer to the Lay-powcr in 
the Writs Dare excommunicavit, and Quare non aami(t. 

8. Clerks are diſtrained in their Lay-ftces, to anſwer ecfore 
the Lay- power in Adtion of Debts, Treſpaſs, or other perſonal 
Actionsz andin caſe they have no Lay-tces, the Ordinary is 
diltrained by his Barony to cauſe the Clerk to appear, 

9. The Laity are forbidden to take oath, or to inform upon 
oath before the Prelates, and to obey the Prelates commands in 
ſuch caſcs. 

10. Perſons taken and impriſoned upon excommunication 
are oxdinarily diſmiſt without ſatisfadtion to the Prelatez and 
ſometimes are not taken by the Sheriff, notwithſtanding the 
King's Writ 3 and as well the King as his Officers do ordinarily 
communicate with ſuch as are excommunicated, and likewite 
command others to communicate with them. 

14. Clerks imprifoned for Felony are refuſed to be delivered 
to the Ordinary, unleſs upon ſccurity to appear befor the Juſit- 
ccs in Oyer, and ſometimes are hanged before their Ordinary can 
demand them z and ſometimes their heads are all ſhaven that 
they may not appear to be Clerks, 

16, Juſtices itinerant do impriion Clerks defamed for Felo- 
ny, or otherwiſe out-law them it they do not appear. And 0- 
therwiſe proceed againſt Clerks after their purgation before the 
Ordinary, 

13, The Lay-power (ciſcs upon the eſtates of Clerks degra» 
ded for crimes, 2 
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19. Clergy arc compelled to anſwer and give fatisfation for 
offences againſt the-Forefi-L. aws before the Lay power : And 
in caſe of default, the Piſhop by diſtreſs is compelled to order 
ſatisfaction, as well in ſuch caſes, as in perſonal Actions. 

22, Privileges of SanQuary arc invaded by force, 

23. Exccutors of Biſhops are hindred from adminiſtring 
the eſtate without licenſe firfi obtained from the King, 

24+ The King's Tenants goods are ſciſcd after theix deceale' 
by the King's Baylifts, 

25. Inte{tates goods are ſeiſed by their Lords, and thcir. 
Ordinary hindred from adminiſtration, 

26,. The King's prohibition paſſeth in caſe of Tythes and 
Chappels. 

27, The like in caſes of troth-plight,perjury, cerage, herict, 
or other Church-duties,as money for reparations of Churches, 
and fences in Church- yards, pecuniary puniſhment for Adul- 
tery, and coſts of ſuit in Ecclefiaſtical court, facrilege, excom- 
munication tor breach of the libertics of the Church, contrary 
to the grand Charter. 

30. In caſes of prohibition if the Ecclefiaftical Judge pro» 
ceed contrary to the ſame, he is attached and compelled to ſhew 
his Acts in Courts if the Lay Judge determine the cauſe to be 
Temporal, the Eccletiaſtical Judge is amerced , if he proceed. 
againſt the prohibition, and it's tryed by witneſſes of two ri- 
baulds : andin caſe it be found for the Eccleliaftical Judges 
cogniſance, yet there is no coſts allowed for ſuch vexation, 

32, That Jews. in- matters Ecclefiaftical aforeſaid are by the 
King's prohibition drawn from the Eccleliaſtical Judge unto' 
the Lay- Magiſtrate, | | 

34- Queltion about Lands given in Frankalmoin, are tryed 
in the Lay-Courts 3 and by reaſon of ſuch Tenure, the owners 
though Clergy-men, are compelled to do ſuit at the Lay- 
Courts, and are charged with impoſitions , and are diſtrained 
hexcunto, although the Lord have-other Land of the Donor 
in Frankalmoin ſubje& to his diſtreſs. 

39+. Prelates ſummoned to higher Courts, arenot allowed to - 
make attorneys to appear for them in the inferiour civil Courts.” 

| | ' 41, Grantces | 
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41. Grantees of murage, or other unwonted impoſitions 
compel the Church-men to pay the. ſame. 

42, 6 43+ The Clergy are charged with Quarter, Cart-ſfer- 
vice, and purveying, 

44. The Chancery ſendeth out new Writs contrary to the 
liberties of the Church, and the Law of the Land, without the + 
aſſent of the Council' of the Kingdom , Princes and Pre- 
lates, 


45- The King doth compel the Clergy to benevolences to 


the King at his voyage into Foraign parts. 
6, Amercements granted to Clergy-men are turned into 

fincs by the Jultices, and by them taken. 

47. Clergy-men are fined for want'of appearance before the 
Juſtices itineraut, and of the Foreſt upon common ſummons. 

43. Quo warrantoes granted againſt the Clergy for their li- 
berties, and the ſame ſciſed, unle(s they beſet down in expreſs 
words in their Charter, notwithſtanding that by long cuſtom 
they have enjoyed the ſame, and many times contrary to ex- 
preſs grant. . 


This is the ſum of their ' paper of "grievances; and becauſe 
they found the King either wilful or unconſtant, they reſolve 
upon a remedy of -their own, by excommunication and inter-* 
diction, not ſparing the perſons of any principal or acccfſory, 


5O. 


nor their Lands, no not of the King himſelf; and for this -- 


they joyn all as one man : Now what ſcare this made I know 
not, but Heyry the third in the Stat. of Marlb. and Edward the 
firſt in his Stat, at Feſtminſter, and other (Statutes: the farſk 
ſpake fair, and ſeemed to redreſs ſome of theſe complaints : as 
alſo did Edward the ſecond, and yet the Common Law loſt lit- 
tle ground thereby. 

That which Hexry the third did beſides his promiſes of re- 
forming, was done in the Stat, of Marlbridge, - 


The ſucceſſors of Abbots, Priors, and \Prelates, &c, 
ſhall have an Aion of Treſpaſs for Treſpaſſes dome nigh 
before the death of their Predeceſſors, upon the eſtates of 
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their Corporations. And fhall proſecute an Aion begur 
by their Predeceſſors. And alſo ſhall have an Aſſize 4. 
gainſt intruders into any of the poſſeſſuons belonging 10 
the ſaid Corporations whereof their Predeceſſors died 


ſeiſed. 

This might ſeem a remedy provided againſt the firſt malady 
complained of, and qucliionlceſs bound all but the King and 
ſo might perchance abatc ſomewhat the edge of that Article, 
But it being the Clergies reach togrow rich, and the Pope's 
cunning to help on that-work, that they might be as ſtores for 
ſupply of his Treaſury 3 and had forbidden Abbots and other 
Prelates, &c, the liberty of diſpoſing thcir eſtates by laſt Will. 
Kings therefore as ſupreme patrons to thele bodies in their vas 
cancics uſed to ſeiſe all the Eſtates of the Prelates, with. the 
Temporaltics to their own uſe, as well to preſerve the riches of 
the Kingdom to it (elf, and the poſſeliions of ſuch Corporati- 
ons from {poil, as to bea cloke of their own covetouſnels. And 
under the Eſtates of the Prelates,or heads of theſe Corporations, 
all the Goods and Chattels belonging to the ſaid Corporations 
were comprehended, in regard that all was by Law adjudged 
tobe in the ſole poſſetſion of ſuch head, and without whom all 
the ret were accounted but as dead perſons. 


No Clerg y- man is bound to attend at the Sheriff of 
Tarn. | 


William the Conquerours firſt exempted the perſons of the 
Clergy from attendance upon Temporal Courts yet they were 
{till urged thereto, and cſpecially by a Law in Henry the tirſt's 
time 3 but by this Law they are diſcharged,and in ſome meaſure 
a proviſion made againſt the grieyance in the 39th. Article 
betore- mentioned. Thele amends we find made to the Clergy 
by Heary the third, belides his confirming the grand Charter: 
And his Son Edward the firſt purſued the fame courſe, clpect- 
ally in his firſt times, when he was but tenderly rooted ; as may 
appcar in the Statute of Weſt, x, 
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Ghegy-6 .oven wor their Houſes ſhall be charged with Weft.1. cap. 1, 


9 warter, nor their Goods with purveyance or Caxt-ſer- 
vice, nnder peril of impriſonment and damages by afti- 
on or irpriſoument. 


The great endowments of Lands, Rents, and Revenues gi- 
ven to the Church-men by the Laity was for the maintenance 
of Hoſpitality and works of Charity. The founders and bene- 
factors hereby obtained a right of corody or entertainment at 


ſuch places, in nature of free quarter, which in the neceſtitous * 


times of Henry the third becamefo common,that every one that 
had power never queſtioned right, and the King above all the 
reſt; by means whereof the Church Revenues were excecding- 
ly waſtcd : for remedy whereot all offenders are by this Statute 
made liable to fine and.'impriſonment, and double damages in 
caſe of Action of Treipais; the King only- excepted, againk 
whom they had no defence, but would rather have won him 
to have been their detence againſt the exations from Rome that 
continually plagued them. 


A Clerk taken upon Felony, being demanded. ſhall be 


delivered to the Ordinary ; but being indiGed, ſhall not 
be diſmiſſed by the Ordinary without due purgation. 


With due reſpects to the judgement of thoſe grave and ho- 
nourable perſons of the Law, it ſeemerh to me that before the 
making hereof, the uſe was, thatif aClerk was detamed, or 
appealed by an offender for Felony, before conviction he was 
forthwith impriſoned 3 nor could he be delivered unto the 
Ordinary upon demand before inquett taken, unleſs upon 
{ufficient ſecurity to endure the Tryal before the Judges 7tine- 
rant; - which thing was not calie to be had for a Clerk, as 
times then were. This Law theretore was made in favour of 
fe'Clergy, who required that ſuch as were Clerici noti & hy- 
eſti (hould forthwith upon their apprehending be fent unto 
their Ordinary, and thoſe which were vagi &-txcegniti ſhould 
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dring Clerks therefore the Clergy will have delivered before in- 

quifition it demand be made: Nevertheleſs becauſe the Indi- 

ment paſſed many times betore the demand came, (for by. the 

15. Article of the Clergies complaints foregoing, it appears 
that the Lay-Judge made more than ordinary ſpeed, for tear of 
ftop.) This Law provided that ſuch alſo (ſhould be delivered 
to their Ordinary,and that due purgation (hould pals before the 
party were delivered 3 and incaſe the Ordinary negleced his 
- duty herein, he was liable to a fine or amercement. Thus is 
Briton. 4.fo. 11 Briton to be underſtood in this point 3 whereas Bracion ſpeaking 
| of ſuch as are convicted, afirmeth, that it demand be made of 
Brafn, 1ib.z.fuch as are not ingided (for of ſuch he ſpeaketh )they ought to 
fo. 123: be delivered without indictment : I ſuppoſe he meaneth by the 
| Church-Law, for till this Statute the Temporal Judges practice 
was otherwiſe, as appearcth by the 1 4. Article ot the Clergies 
complaint foregoing z and ſo by this Law, the-14. and 15. Ar- 

ticles of: the Clergics complaint are anſwered, 


Well,rcs. Diſturbers of the Freedom of EleFions fined. 


With ſubmiſſion to the judgement of others, I ſuppoſe that 
this was framed principally for the ſatisfaction of the Clergies 
complaints in the third, fourth, and fitth Articles toregoing -: 
and I am the rather reduced hereto, becauſe as touching, electi- 
ons into Temporal places of government, ſeveral Laws are c- 
ſpecially framed; ſuch as are elections of Sheriffs, and Coroners, 
whereof the one is Weſt, 1. cap. ro. the other Artic, ſuper Cart, 
cap. 10. and no Law is eſpecially made as touching the eleci- 
ons of the Clergy, if not this. 


. Ordinaries having the Goods of the inteſtate ſhall an- 
TV.2.60.19: fwer bis Debts, 


. Originally the goods of the inteſtate. paſſed by a kind of 
deſcent to the children : afterward by a Saxon Law, the Wite 
had her part; and this continued all the Normans time.But now 
the ſtrength of the Canon-Law growing to it's full pitch, alter 
a long chaſe attached the prey.In Henry the firlt*s time they had 

; gotten 
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otten a taſte, for although the Wife and Children, or ncxt of 
Fin, had then the poſſelhon, yet it was for the good of the ſoul 
of the deceaſed 3 and the Ordinary had «a direQing, power 
therein, and {o wasin the nature of an Overſeer, and ſomewhat 
more. Afterwards in the time of King Fobn, the Clergy had 
drawn blood : for though the poſſeſſion was as formerly , yet 
the dividend muſt be made in the view of the Church ; and by | 
this means the dividers were but meer inſtruments , and the 
right was vaniſhed into the clouds , or as the Lawyers term it 
in Abeyance, But in Hezry the third's time the Clergy had 
not only gotten the game but gorged it : both right and poſ- 
ſeſſion was now become theirs, and wrong done to none but 
the clouds. This was not well digeſted, before Edward the firſt 
xecovered part of the morſel ; and by this Law declared the 
uſe to be for the benefit of the deceaſed ; and thus the one was 
ſatisfied in having what he uſed not, the other in uſing what he 
had not. 

But theſe are but gleanings , the Law of Circumſpedie agatis 
brings in a Load at once: For the Clergy being vexed with the 
paſſing of the Stat. of Mortmain (whereof hereafter when we 
come to ſpeak of the Clergies loſſes) they make grievous 
complaints of wrongs done to their . privileges ; and after 
ſix years the King is at length won 3 and paſſed a writing Antiq. Br, 
ſomewhat like a grant of liberties, which before times were in 1 94- 
controverſie :. and this grant, if it may. be fo. called, hath by 
- continuance uſurped: the name of a Statute 3 but in it's own na- 
ture is no other thana Writ direced to the Judges,in ſubſtance 
as followeth : 


Take good heed that you do not puniſh the Biſhop of Circumſpeti* 
Norwich and his Clergy, if they hold plea in Conrt Chri- agati- 
Ttan of things meerly ſpiritual : for in ſuch caſes the 
Eccleſiaſtical Judge hath cogniſance, notwithſtanding 
the King's prohibition. | 
It's therefore neither grant nor releaſe , but as it werg a co- 
| venant, that the Clergy ſhall hold peaceable poſſeſſion of what 
they had, upon this ground, that the King's prohibition hath 

| nn no 
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Circumſpefie no placein ſuch things as are meerly ſpiritual. So as hereby 


the Clergy got a judgement againſt the Crown by confeſſion, 
and an eſtopel, upon this maxim that ſpiritual things belong to 
ſpiritual men, into which rank the King's perſon cannot come; 
thus thought they, but what are ſpiritual cauſes, and why fo 
called ? are they ſuch as concern ſpiritual perſons, and things? 
this was the old way : mark; but it we bring into this Catcgo- 
ry, Adultery,Fornication, Inceſt, &c, 'we ſhall marr all, © Lin- 
wood tells-us that mere fpiritualia are ſuch as are fe mixturs 
teniporalinm; there may be ſomewhat in this, though I carinot 
find itz nor can I make out the: ſenee of the: term any other 
way, but 'to limit it to fuch things which by common cuſtom 
the Eccleſiaſtical Judge had cognifance of: for otherwiſe nei- 
ther King nor Law ever intended it'to'be expounded - by the 
Canon, nor was it the-intent-ot this Writ,” Law, or Licenle, 
(call it what you will) thus to coneclade, as the particulars fol 
lowing will maniteſi. 


Fornication, Adultery, and ſuch like, puniſhed ſome- 
times upon the body, and ſometimes upon the purſe. 


Theſe crimes the Saxons puniſhed by the Temporal power, as 

I have already ſhewed. The Normans continued this courſe, 
if we may belicve the Conguerour's Laws, which gave the tine 
in ſuch caſcs to the Lord of the delinquent. And it is con+ 
feſſed, that Heary the firſt and the ſecond contmuecd it (as the 
Clergies own complaint, juit or unjuſt doth witneſs.) ' And 
what courſe was holden in the time of King Steven. and Fobn, 
is to me unknown, noris it much to be regarded , ſeeing the 
latter did he cared not what, and the former to gain the good 
will of the Clergy regarded not what he did. The cuftom 
therefore cannot be made good for the Clergy , much lels to 
puniſh the bodies of Free-men in ſuch caſes, it bejng contrary 
to the grand Charter 3 never asked by the Clergy formerly,nor 
no complaint before now for denyal ; for my part theretore 1 
{hall not apprehend it of a higher nature than the King's Writ, 
which in thole days went forth at random, if the 44th. Article 
of the Clergies complaints foregoing be true, It being fo con- 
| trary 
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erary to the common ſence of Parliament to give the bodies of Circumſpedte 


the Free-men to the will of the Clergy, to whom they would agatir, 


not ſubmit their Free-holds, But the Writ proceeds in enu-« 
meration of particulars, 

Reparations and adornings of Churches and Fences 
of Church»yards. Violence done to a Clerk, Defamation 
to reform, not to give damage. Perjury, oblations,pay- 
ments of Tythes between ReFor and Pariſhioner : Right 
of Tythes between two Refors to a fourth part of the 
value: Mortuaries due by cuſtom : A penſton from a 
ReFor to a Prelate or Advocate. 

The moſt of which were under the power of a prohibition 
in the time of Hexry the third, who was King but yeſterday, as 
the Articles of complaint formerly ſet down do manifeſt, Nor 
had the Clergy ever better Title then connivance of fome ſuch 
favourites as King Steven, whoſe Ads may peradventure be 
urged againſt Kings, but not againſt the people , unleſs their 
own a can be produced to warrantit. The learning in the 


Princes caſe will(1 ſuppoſe)admit of a difference: for it can never 1, j,; s. 


be made out, that the King's Council in Parliament was the 
Magnum concilium Regni, but only the Houſe of Lords z and 
therefore whatever paſſed in Parliament by their only advice 
might bind the King , but could never reach the Commons 
nor their Liberties. And thus the grand Charter in the firſt 
conception was concluſive to the King but was not the ad of 
the Parliament, becauſe the Parliament cannot grant a 
Charter to it ſelf of that which was originally cuſtom. 
And therefore this Law, however countenanced , can never 
be concluded to be other than a permiſſion 3 not only. be- 
cauſe it was never the At of the Commons of England,” but 
becauſe it's contrary to the liberty of the Free-men; and it's 
beyond all imagination, that the Commons ſhould out them- 
ſelves from the protection of the Common Law, and yoke 
themſelves, their Free- holds ; and eſtates under the bondage of 
the Canons; nor ought ſuch a conſtruction to be admitted 
without expreſs words to warrant it. As for the concluſion, 
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it is much worſe, and not only diſhonourable to the King in 
binding his Arms from protecting his SubjeQts by the Common 
Laws, and fo in ſome reſpe&s making them Outlaws ; but 
diſhonourable to it (elf, whilſt it makes prohibitions grounded 
upon Laws to be nullities by a late trick of #o#obſtame, which 
was firſt taken up by the Pope, then by Henry the third , and 
by this King granted to the Clergy : and thus are all ſet at li- 
berty from any rule but that of licentiouſneſs. Nevertheleſs, 
this Law did thrive accordingly, for we find ſcarce any footſteps 
in Story of any regard had _ till it became gray-headed;. . 
For it was not long ere the King ſtood in need of money, and 
was necel[itated to try the good wills of the Clergy more than 
once : this occaſioned them to be ſlow in an{wer, and in con- 
Amiq. Brit. cluſion to deny that they ſhould aid the King with any more - 
vis. Winchels). money, Papa inconſulto, The King hereupon diſavows the 
Clergy, and leaves them to the Romiſh oppreſſions, which 
were many 3 and then the Clergy rub up all old ſores, and ex+ 
An. ÞIÞIt their complaints to their holy Father, to this effect : 
Barons S/n 


nal An.1306 


1. That the King's Juſtices intermeddle in Teftamentary canſer, 
accounts of Executors, and cogniſance of Tythes , eſpecially to the 
fourth part of the Living. 

2. That the Clerg y were charged to the King's carriages, That 
the King's Mills were diſcharged from paying of Tythes, That 
Clerks attending on the Exchequer, were neceſſitated to non-reſi- 
dency. And that after their deceaſe, their goods were ſeiſed till 

their accounts were made, That Eccleſiaſtical poſſeſſions were 
waſted during vacancies. | 

3+ That Clerks were admitted to free Chappels by Lay-men. 

4. That the King's Fuſtices took, cogniſance of Uſ wry, Defama- 
tion, violence done to Clerks, Sacrilege, Oblations, Fences of the 
Churcb-yards and Mortwaries, 

5. That probibitions are granted without ſurmiſe. 

6.That Clerks are called to-auſwer in the King”s Court-for crimes, 
and beiag acquitted, the informers eſcape without penalty. 

7. That Clerks are not allowed their Clerg y. 


8. That 
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$. That after purgation made, Clerks are queſtioned in the 
King's Court for the ſame offence, 

9. That perſons in Santiuary are therein beſieged, 

10. That the Writ de Cautione admittenda iſieth forth, al- 
though the Church be nas ſatisfied, and excommmunicate perſons be= 
ing impriſoned, are enlarged in like manner. 

11. That Debts between Clerks due, are determined inthetem- 

oral Conrts, 

12. That Biſhops are compelled by Diſtreſs to canſe Clerks to 
appear in Lay-Courts without cauſe. 

13. That the Church loſeth it's right by the ceaſing of Rent or | 
penſion by the ſpace of two years. 

14. That Nuns are compelled Ny ſue in the Lay-Courts for 
pbeir right in poſſeſſions, befalling by deceaſe of their kinred. 

15. That Churches are deprived of their privileges till they ſhew 
Quo warranto they bold them, 

16. That Eccleſiaſtical Judges are ſtopped in their proceedings 
by Sheriffs and great men. 

17. That Biſhops refuſal of Clerks preſented are examined in 

the Lay- Courts, 

18, That Patrons of Religious Howſes, do oppreſs them by ex+ 

treme ©Ouarter, 

19. That Bigamy and Baſtardy are tryed in Lay-Courts. 

20. That the King ſuffers his Livings to be vacant for mauy 
years, | 
21. That the Clergy. are wronged by the Statute of Mortmain, 


Here's all, and more thenall that's true z and. more than e- 
nough, to let the Reader ſee that the Writ Circumſpetie agatir, 
was but a face put on for the preſent, after laid afide,, and the 
Clergy left to the bare Canon, They likewiſe ſhew what the 
Clergy aimed at : and in that they did not obtain was to be 
attributed to the refolution-of the Laity, and not to any negle&t 


in themſelves; for the Arch-Biſhop died in the ſervice, and A*ti4-Bi1te 


| it's thought that grief for theſe matters was no little cauſe theres 
of. But the times within a while grew troubleſome, and the 
King in purſuit of the French Wars, being unadviſed: in 
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| in his way angred the people by his arbitrary levies of men ind 


money, as it brought forth a State-ſcoul, little ' inferiour. to a 
uarrel. And to pacife the Clergy, he granted them the Writ 
Fa conſultatione babenda in all matrimonial and teftamentary 
caſes, which were of their leaſt doubted privilegesz and this 
qualificd the firſt Article of complaint next foregoing, if ſuch 
cauſe they had of complaint z' and this was all that the Clergy 
got at Edward the firſt's hands. Edward the ſecond was a man 
that was neither well affeted to Rome, nor weak in ſpirit,. and 
yet ſo unhappy that his way-neither promiſed good ſucceſs,nor 
ever had it; 'and ſo he became a ſervant unto the humours of 
his ſervants, to keep his heag, above water 3 but eſpecially after 
he was chaſed by the Scots, and quite out of breath, he calls for 
help of all, but firſt of the Clergy, and. beſpeaks them with 
the Ordinance of. Articuli Cleri ;. wherein he gives ſome. ſati(- 
faction to the complaints formerly mentioned, which 'it” ſeerns 
by Baronis, were: exhibited in Parliament, OO 
Eccleſraſtical cogniſance extendeth unto Tythes, Obla- 
tions, and Mortuaries, and to pecuniary recompence. 


- In'the firſt times neg}c&-or. denyal of Church-duties , ' was 
puniſhed in the King's Court by fine. Afterwards the' Biſhop 
was joyned-in that: work, and the Tythable goods were (eifcd; 
cight parts whercof were taken to the Lords and: the Biſhops 
ule by moyetiesz a ninth part left to the owner, and the tenth 
to the Church 3 nor had the Biſhops any peculiar Courts of 
cogniſance of cauſes till the times of the Normans 3 nor as yet 
in thoſe times had they power'to'-all intents'; for though ic 
be true, that the Roman Tribute of Peter-pence was allowed by 


Ll. Gul.zo, c *he Conquerour's Law to the Biſhop's Court, yet wetind no 
Spicileg.180, ' Law for Tythes and other profits to be recovered by the Eccle- 


5 


Binius Tom.7 « 


f. 661, 


Gaſtical Couxt till about the end-of -Hepry the fecond's Reign,or 
King Stevens time z, tor at a,Coundilat. London in Henry the 
{ccond's time it was ordained,that three ſummons inithe Pope's 
name ſhould. be made to ſuch as payed;not theix Tythes , and 
in caſe they then rcfuſed,they ſhould be Anathema:and after that 


Ln. 1173. time in a Council at Oxford under Stevex Axch- Biſhop of Can- 


terbury 
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terbury it was decreed that the Laity ſhould be' entreated firlt Articals 
to. pay their Tythes, and then if neccllity ; xequire, that they Cleri. 
ſhould be compelled by | Eccleſiaſtical _ genfure.: fo as their Baronius 
power crept up by degrees -jn. recovering {of Church-duties, as 411-1222: 
it did in Teſtamentary matters 3 and'at length Henry the third ©? 79: 
worn and ſpent with the Barons Wars , about his latter end 
yeilded to Boniface the Arch-Biſhop his importlnate demands, 
and firſt pave liberty to the Clergy to be their, own Judges 3 
and yet the Lay- Judges, although divers of them were Clergy- 
men did-not ſuddenly forbear,till this Law,came, which gave 
ſome fatisfaQtion to the firſi and fourth Articles of complaint 
forcgoing. | 
_ Eccleſtaſtical cogniſance extendeth not to a fourth cap. x: 
part of the Tythes of any Living,uorto' pecuniary multts 
for: ſin, ſaving. by wap of © commutation; | 
- The complaint of the Clergy in Henry the thirds time was a- 
gainſt the King's prohibition in caſe of Tythes indehnitely;for in 
thoſe times, and atterwards in Edw. the tirli's time, the King's 
Court had the cogniſance of: all Tythes , and therefore in the 
Statute of Weſt.2. c.5. the Writ of Indicavit was allowed in caſe 
of right of any portion of T'ythes,3 yet the Church ſtill gained 
ground, and about, or before the death of Edward the firii , the 
Temporal Judge had yeilded unto the Clergy the cognifance of 
a portion of Tythes under the value of the fourth part, (for in , 4,1. x. 
the Article next foregoing the Clergies complaint was, that the 
King's Juſtices held cognifance of the fourth part ) and here 
they wexe cophned thereto by this Law, which the Clergy could 
never remove. 
For violence done to Clerks, the offender ſhall render ,,, . 
damage in the King's Court, but Excommunication, Pe- 
nance, and Commutation- ſhall be ins the Biſhops Court. 
The Canon- Law had an ancient claim to the Protection of 
Clerks, both as touching their perſons and eltates3 and prevail» 
| &d fo far, as they were thereby emboldned to offer violence 
unto others, But as I farmerly ſhewed, by a Law in Herry the: 
lccond's time, the Temporal Judge rclumed his original .. 
| power 
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Articuli power; and this became a fore evil between the Clergy and 
Cleri, Laity, for though it wereallowed that Clerks ſhould not be 


ſued but before the Ecclefiaftical Judge in fuch caſes, yet it 
was no warrant for the Laity likewiſe to be called before the 
Eccleſiaſtical Judge in ſuch cafes; and therefore the Clergies 
complaints (ſhew that the matter was doubtful , and that the 
Lay- Judge generally maintained his jurisdiQtion , although 
ſometimes he diſclaimed it, as it may appear in the caſe of a 
Treſpaſs in the nature of a riot committed upon the priory of 
ak St. Fobns of Jeruſalem in the ſeventh year of Herry the third, 
- i, 1 When asit was adjudged per curiam, that it belonged to the 
arebibiten ;o, Eccleſiaſtical Court to puniſh : But in Edward the tirſt*s time, 
by the Ordinance of Cirexmſpetie agatis, and Articles concern- 
ing prohibitions; the difference was made between damages 
and pro reformatione, and the ſame affirmed by this Law, and fo 
the matter ſettled, and the fourth Article of the Clergies com> 

plaint in ſome meaſure ſatisfied, 


cap. 4. Defamation within cogniſance of the Eccleſfpaſtical 
Court, and corporal penance therefore, and Commuta- 
tion, 

The words are general and peremptory with a #0# obſtante 
the King's prohibition, and yet the Law afterwards reſtrained 
the ſence todefamation for crimes or offences triable in the Ec* 
cleſialtical Court : and this gave further fatisfaQion to the 
fourth Article of the Clergies complaint foregoing. 


ed. 5: Tythes of new Mills may berecovered in tbe Eccleſi- 
aſtical Courts. 


This Tythe of Mills was a new encroached Tythe never 
mentioned in any former Law of this Kingdom, nor demanded 
by the Synod at London, Anno 1173. which mentions Fruit- 
Trees, young broods of living creatures that are tame, Herbage, 
Butter, Cheeſe, with other particulars, but mentions not new 

Bincus Tom.7, Mills. It's true, that anciently Mills paid Tythes, but ſuch they 
66r. were, which were ancient, and had paid the ſame by cuſtom 3 
L1.E.c.8 © yg, and ſuch as by Law in the Confeſſor's time were declared to be 
given 
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given a Rege Baronibus & populo, But by the ſecond Article of Articul; 


the Clergies complaint next foregoing , it appears that the Clerz. 


King's Mills refuſcd to pay this Tythe z now whether the new 
Mills were called the King's Mills, as being made upon the pub- 
lick ſfirecams by the King's licenſe; or whether the Mills newly 
made within the Demeſnes'of the Crown it's not to be inſiſted 
upon 3 but it's evident, that till this Law made, the new Mills 
would not Tythe their labours. 


One and the ſame matter may be tryed at the Common «16, 


Law, after Sentence inthe Spiritual. Court, in divers re- 


ſpe&s. 


The great ſore that was complained of, was that the Clergy 
after purgation in the Eccleſiaſtical Court made, were proceeded 
againſt in the King's Court in caſe of breach of peace, or Felo- 
ny, as ay appear out of the 16th, Article of the Clergics firſi 
complaints, and the 8th, Article of that taken out of Baroxiwe, 
Nevertheleſs, the preſent Law ſubjoyns an example of the que- 
[tioning a Lay-man in the Eccleliaſtical Court,in caſe of violence 
done'to a Clerk, as a matter which may be trycd in the Eccle- 
ſaſtical Court, and yet reviewed by the King's Court, 


The Writ de Excommunicato deliberando /þ2// 


not iſſue forth, but upon evident breach of the King's ©” 


liberty. | 

'This might bc intended-in ſatisfaction of the tenth Article of 
the Clergies complaint in Baronius, and the tenth Article in 
the Clergies complaint firlt recited 3 although that complain 
both in the 10, 14,12, and 33. Articles, ſcem to be but clamour 
upon Officers, and not the King's Court of Jukiice, 


Clerks Officers to the Exchequer are to be corre@ed by ,,, . 


their Ordinariesz and yet not tyed to reſidence during 
' their attendance on the Exchequer. 


This is in part an anſwer to the ſecond Article of the Cler- 


gies laſt complaint, and a juſtification thereof asa thing that is 


pro bono publico, 


Kk Clerg y- 
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Cler:. 


cap, g 


cars 190. 


Clergy-mens good: fall not be diſtrained either 1H the 
Hizh-way, or San uary-grounds , unleſs ſuch as have 
been of late purchaſe. 


The complaint exhibited in Hexry the third's time , and the 
Sth. Article was only in ordinary perſonal Adions 3 but inthe 
comp'aint made in Edwars the fecond's time, Article 12, js, 
that it's without cauſe that they are ſo diſtrained. This Law 
ycildcth them ſomewhat, viz. immunity trom diſtreſs within 
their ancient poſſcthons, which had been by ancient cuſtom pri- 
vileged, but yields nothing as touching thetr latter purchaſed 
Lands, becauſe they had no ſuch cuttom. 

High-ways and SandGuarics hall be free for ſuch as 
e jure, ſo as they ſhall neither ve reſtrained from: liberty, 
noe neceſſar;cs kept ſromthem, Felons may make free 
confijſton 19 the Prieſt without danger. 


The grievance in the 22th, Article of the Clergics complaint 
in Hexry the third's time, and the ninth in that of the times of 
Fdw.2, arc hercby relieved; provided that the delinquent keeps 
himſelt in due order, 


Houſes of Religion ſhall not be oppreſſed with coro- 
aies, penſions, or entertainments of great Hen, 


This anſwered the grievance in the 423. and 43. of the fil 
complaint, and the 18th. of the lattcr, and in cect little other 
than what was formerly ſettled by eſt,1, cap.1. 


The King's Tenant may be cited before the Ordinary 
out of thexr own Town , and if Excommunicated for 
want of appearance, the Writ de excommunicato Ca-. 

- F 
picndo aa} be awarded. 

A remedy this was againſt the grievances in the 12. and 33: 
Articles of the fiſt complaint, and inthe 10th. Article of the 
Jaſt ſcedule of complaints. And thus the Clergy have gotten 
the day of the King's Tenants, which they had- been firiving 
for cycr lince the conqueſt, as may. appear by what hath been 

formeT]y - 


. 
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condition than other men, viz. they may now be cxcommunit- Czer?, 
cated without the King's licenſe :; nor is tic anſwer Nungizan 
fuit negatum to be referred to the point of Excommunication 
for that power was denycd them but unto the citing thera out 
of their own. Pariſh , which cannot be tound to be denyed to 
the Clergy, by any thing that yet appearcth, 
A Clerk preſented and found unable by the Ordinary, ::p,1;, 
ſhall be tryed again by the Feeleſtaſtical , and not the 
Lay Judge. « 
Although the fitncſs or ſufficiency of the party preſented, is 
to be examined by the Ordinary, y-- the civil Magittrate hath 
power in action brought to enquire and determine whether 


the Ordinaries work was rightly done, and fo the 17th, Article 
of the laſt complaint anſwered. 


EleFions (hall be free. ext 


The Law was of the ſame with this in the Stat. 77".1. cap.5. 
which {ce before; ard it may be that the iniquity of the times 
continued notwithſtanding, and ſo occalioned the renewing of 
this Law. 


A Clerk, having taken Sanduary ſhall not be compel- 
led to abjure. 
Nor after confeſſzon of the crime, or appealing others tt 


before the ſecular Judge ſhall be denyed his Clergy. 

- _ Although the Temporal Courts proceeded not ſo far as 
F topaſs ſentence againtt a Clerk that had taken SanQuary ; 
$ yet they proceeded to enquiry, as may appear by what was 


laid formerly concerning, the Stat.]Veſt.1. cap. 2, and thercfore 


= though tnis Law in the 15th. Chap, allowcth that a Clerk in 
danctuary,. (hallenjoy his: Eccleſiaſtical liberty, yet the words 
3" 1e2: Repni ſe reddens axc interpoſed 3 and the reaſon. is. becauſe 
ne theKing upon inditment found, had right to the delinquents 7 4: 2. 
oP g00ds and profits of his Lands, until due purgation, and then 7! 
D 1s Lands were by a Writ out of the Chancery to be rcliorcd to /** 
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him again.z nor could any purgation regularly paſs before the 
party was indicted. 


| No religions Houſe ſhall be charged with Tax to any © 
Bos oh ſuperiour without the Realm of England nor ſhall ſend 
22 10 any viſitation out of England. 


' This was neither at the requeſt of the Clergy nor act of 
kindneſs intended unto themybut for the good of the Kingdom, 


to prevent the bleeding of the Treaſure of the Kingdom into 
Foraign parts, | 


Patrons of Abbies ſiſall have their cuſtody during their 


UVACANCICS, 


Ae, Chart 


E4P. $ F 


This-was the ancient Law, now revived by the Clergies con- 
{cnt and intended for the ſafeguard of the Revenues of the 


Houles, and their maintenance and therefore it's with a ſicut 
ſuperins difium eſt, cap, 5, 


Stat. de priſis The Goods of the Clergy freed from purveyance, un 
Edw. teſs they will. 


It was a favour given by Eaw. 2, to the Clergy to gain thcir 
good will after the death of Gaveſton,the (hameful deteat recei- 
ved in Scotland, and fame particular teſtimonies of God's diſ- 
pleaſure, whereof he began to be ſomewhat ſenſible. 


Franchiſes holden by preſcription or Charter confirm- 
ed, and Tryals by Quo warranto allowed to be in Fyer, 


It was the common ſhare of the great men, but eſpecially of 
the Clergy to have their Franchiſes.expoſed to the prey of the 
Eaglcs, or toſuchas hawked for them3 and it's likely the King 
had not ſo cafily forgone his prize; it all the fat had fall'n to his 
own ſhare; but perceiving that more benefit came to his in- 
ſiruments than was meet, and himſelf little the better thereby; 
he ſacrificed his Judges to the people, but it was to his own 
behoof, and ſo gained both credit and favour from the peo» 
ple, and profit to himſelf; and in ſome meaſure fatis- 
ficd the 48, 49,.50, Articles of the Clergics complaint in the _ 
time... 
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time of Henry the third, and the 15t5, Article of their laſt 
complaint. 


Lands or Tenements aliened to a Religions houſe ſhall 
e/cheat to the Lord, if the alienor take the ſame back to ſage charts 
hold of that houſe. Cap. 37+ 


The ground hereof principally was the prejudice done to 
the Lord by deſtruction of the Tenure, alheit that it had been 
an ancient grievance complained of in the Saxon times,that the 
Clergy were covetous, and {wallowed down eltates,and there- 
-by weakned the Kingdom : But now they are become even 
cheaters, ſerving the turns of treacherous Tenants that would 
give their Lands by compact with the Church-men to receive 
them again from them tohold of the Church , which was a 
liberty that men thirſted after in thoſe times wherein the 
Church-men were more adored than their Images. It ſeems Bra&on, 1tb.r, 
this Law was made after BrafJon's time, if that be true in the /- 2 3- 
ſecond Inſtitutes ; for he faith that a man may give his <***: DO 
Lands to any one, whether Chriſtian or Jew, or religions per- Jar SENG 

"; . . . : coarta Cap. 6. 
fon, and nothing ſhall hinder it but the ſpecial reſervation 57 V5.5: 
of the donor and yet he ſaith that ſuch gift or grant taketh Braftm, lib. 2. 
notaway the right of the Lord Paramount in his Tenure, al- cap. 10.fo.27. 
© beit the gift be in free Alms. Nevertheleſs it ſeemeth to be 
ſuch reſtraint: as the Templars and Hoſpitallers were fain to 
tind out a new way, which was to prote& mensTenements from 
execution of Law by levying croſſes thereon, albeit the right 
of the Lords was not barred; and therefore Edw. 1. provided $eaz.1} 1, 2. 
a Law to make this alſo in nature of a Mortmain within the cap. 33. 
Statute made in the ſeventh year of his Reign , called the * *? 
Statute de Religiofir, by which it was enacted, that in caſe of $243, de Re- 
{uch alicnations in Mortmain, the Lord ſhould have liberty to ligioſis, © 
enter 3- it he failed,then the Lord Paramount, or if he failed,the - 7. x. 
King ſhould enter, and diſpoſe of the fame; and that no licenſe 
ot Mortmain ſhould be ſued out, but by the mean Lord's aſſent; 
and where part of the premiſes remain ſtill in the Donor , 
and the original Writ mentioneth all the particulars. And 
thus at length was this iſſue for the preſent ſtayed ; which his 
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ſumed the maintenance ot Rnignt (crvice, by converting tlic 
{anc to Clerk {ervice. : 


No Fudge ſhall compel a Free-mran tv make Oath with- 
out the King's command. 


Co is the ſence of the Law rendred by an ancient Authour 
and Thope I (hall not wrong the Text, it Tathrm that the Ec- 
cleliaſtical Judge was included within the equity ,. though 
properly he be not Balivus , tor the Law intcads'!o ſhew that 
it's a liberty that the Subject hath,not to ve corpelled to take 
Oath without the King's c{pecial command : and by conle- 


' quence it ſheweth alſo that the King at that time , and until 


thcn had the diretory of Oaths3 for it, was an apcigot liberty 
eivenin the King's Charters unto fuch as they pleaſed,.,viz. to 
impoſe Oiths, and to punith for breach ot Oath, and this 
paiſcd under the word Athe or Athasz, and fo Edmund the 
Saxon King gave to the Abby of Glaſtenbury among other 
Athas & Ordulas; and the Church-men that firli procurcd.va» 
cations from ſvits of Law during, holy times, procured a, Law 
ilſo to be ſcttled by Edward the Saxon King,and Gunthnrne rhe 
Dane, that Ordcal and Oaths ſhould be furbidden upon the 
holy Fcaſls and lawiul Faſts. And a wonder it is how it cſca» 
vcd the gripe of the Clergy {o long, who catched at any thing 
that had but a glance of God's worſhipn it. And it this were 
the Subjeds liberty, not to be compelled to ſwear, ſurgly.much 
more not to be compelled to accuſe . himſelt, unleſs by, the 
Law he be eſpecially bound ; for it is GlanviP's rule, Ob infami- 
am non ſolet juxta: legem terre aliquis per legem apparentem ſe 
purgare niſi prius convicins fuerit vel confeſſus in euria. But tie 
power of the Clcrgy now was grown'{tropg,, and they: begin 
:0) remember therdelvesz aud that Oathsare of a holy, regard, 
and they men for hvlincls beſt able.to. jadge when, and to 
whom they ſhall be miniftred, and thexetore now they begin 
to enter their claim, and to make a {ure Title, they get a grant 
from Pope Innocent to Steven Langton Arch: Bithop of agent 
ury 
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bury, of a faculty of licenſing adminiſtration of Oaths during 

the time of Lent; and he accordingly cnjoyed iteduring the 

mad time of Hexry the third, But Edward the firit quarrellcd 

it, and Icft it queſtionable to Edward the ſecond , who” being 

in his condition as aloſi man had Icſs care of fuch ſmaller 
matters, and thcrefore allowed that his Judges of Afti:zcs 
ſhould be licenſcd by the Arch-Biſhop to adminificr Oaths in Arg. £ 
their circuits in the ſacred times of Advent and Septmapeſima: 7 ce. 299, 
and this courſe continucd til Eexry the . cighth's time, The 

Clcrgy having thus gotten the bridle, gallop amain: they 

now call whom they will, and put them to their Oaths to ac+ 

cule other mien or thenifclves, or elle they are excommunica-» 

ted z Hexry the third withliood this courſe, it the Clergy-mens 
complaints in the timcs of that King, Artic, 9, be true, and 
notwithſtandivg the ſame, the Law holds it's courſe , and in 

purſuance thercot we hnd an attachment upon a prohibition in 

this form enf{uing, 

Put the Biſhop of N, to his pledges. that he be betore our p,.- - _- 
Juſtices, toſhew cauſe why he made to bc ſummoned; and by ©” © 
Feclcliaftical confurcs, confirained Lay-perions, Mcn or Wo- 
men, to appear. before him to {wear unwilling ly at the Bilbop's 
pleaſure, to the great prejudice of our Crown and dignity, and 
contrary to the cuſtom 6f .the Kingdom of Exglarya, And 
thus both King and Clergy were at conteti tor this power over 
the peoples conſciences, to which ncither had the right othcr- 
wile than by rules of Law, 

Bigammiſts ſhall not be al/owed iheir Clerg y , whether 
iley become ſuch before the Council! of Lyons, or ſince ; 
and that Conſtitution there made. ſhall be jo conſtrued, 

Whatſoever therefore their Synods in thoſe times pretend- 
cd againit the married Clergy, ſcemeth by this Law that they- 
nad'Clergy that were married once and again; and yct before 
and after the Council were admitted as Clerks in the judge- 
ment of the Law. But the general Council interpolcs their 
authority, and deprives them that are the. ſecond time mar- 
ricd, of all their privileges of Clergy. It was; it ſeemeth 
twenty, 
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twenty years and more after that Council, before the Church- 
nen in Erylznd were throughly reformed 3 for cither ſome 

were (till Bigami at the making of this Law,or as touching that 
point it was vain 5 nor is it cafie to conceive: what occaſion 
ſhould after fo long a time move ſuch expoſition , the words 
of the Conſtitution being Bigamos omni privilegio clerical; 
declaramus eſſe nudatos.Now whether this Now Reformation 
aroſe from the defe& in Law, or in obedience'thereto,; may be 
pathcred from ſome particulars enſuing, Firſt, it is apparent 
that the Canons of general Councils,eo nome, had formerly of 
ancient times gotten a kind of preheminence in this Nation; 
but by what means is not ſo clear. In the Saxon times, they - 
-were of no further force than the great Council of this:King- 
dom allowed by expreſs a. For the Nicene Faith, and the 
firſt five general Councils were reccived by Synodical con- 
firmations of this Kingdom made in the joynt mecting both 
of the Laity and Clergy 3 and during fuch joynt conſulting 

the ſummons to the general Councils was (ent tothe” King to 

{end Biſhops, Abbots, &c. but after that the Laity were exclu- 

ded by the Clergy from their meetings, and the King himſelf 
allo {crved in the ſame manner 3 the ſummons to the general 

Council iſſued forth to the Biſhops immediately , and in par- 

ticular tocach of them , and to the Abbots and Priors in ge- 

ncral z by vertue whereof, they went inconſulto Rege, (and 

ſometimes Rege renitente) and appeared either perſonally or by 

proxy. Others came as partics, to give and receive direQion,or 

hear ſentencein matters tending to ſpiritual regards : and 

for this cauſe iſſued ſummons ſometimes even to Kings 3 as at 

the Council of Lyons aforcſaid.it's ſaid, that the Pope had cited 

Reges terre & alios mundi principes & difium principem, mean- 

ing Aexry the third 3 the matter was for aſſiſtance to the holy 
War; and to determine the matter between Hexry 3rd, and his 
Clergy-men. And as in that caſe, ſo in others of that kind, 

Kings would ſend their Ambaſſadours or Proctors, and give 

them power in their Princes name 7ntereſſend:,tratiandi, commu- 

nicandi & concludendi, Firſt, of ſuch matters que ad reformatio- 

nem” Eecleſie univerſalis in capite & membris, then of ſuch as 
| CONCcern 
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concern fidei orthodoxe fulciamentum, Regumque ac principum Bineus Tom. . 
pacificationem, or any other particular cauſe which occaſionally ?. 2p 91 3 
might be inſerted : fo long then as Kings had their votes in © 799-4-f: 1- 


the General Councils, they were engaged in the maintenance 
of their decrees 3 and by this means entred the Canon-Law 
into Kingdoms, Nor was the vote of Kings difficult to be 
obtained, eſpecially in matters that trenched not upon the 
Crown; for the Pope ( knowing well that Kings were too 
wiſe to adventure their own perſons into foraign parts where 
- the General Councils were holden, and that it was thrift for 
them to ſend ſuch proctors that might not altogether ſpend 
upon the King's purſe) allowed Biſhops and Clergy- men to be 
ProQtors for their Princes , that in the negative they might be 
pit inimici, and leſs aQive; but in the afhxmative zealous: and 
ſo make the way wider by the Temporal and Spiritual vote 
joyned in one, Neither did Kings only ſave their purſe , but 
they allo made their own further advantage hereby 3 for by the 
engagement and reſpec, which theſe his proQors had in Coun- 
cils , they (being for the moſt part ſuch as were had in beſt 
eſtcem) obtained better reſpe to the cauſe that they handled, 

and ſpeedier diſpatch. 
| Nevertheleſs the cale ſome@times was fuch as could not 
expe favour, and then as the King's temper was they would 
ſometimes ride it out with full fail , and to that end would 
either joyn with their Eccleſiaſtical Proors ſome of the Ba- 
rons, and great men of thcir Realm, to add to the cry , and 
make their affairs ring louder in the ears of Fame (although 
the Pope had the greater vote )) or otherwiſe would ſend an 
inhibition unto their Procors and their aftiſtantsz or an injun- 
ion to look to the rights of the Crown ( as Hexry the third 
did at the Council at Lyons ) and this ſounded in nature of a 
proteſt, and (within the Realm of England) had the force of 
2 proviſo, or ſaving.But if the worſt of all came to pals , viz. 
that the Council paſſed the cauſe againſt Kings without any 
inhibition or injunGion ; yet could it not bind the Law of the 
Land, gr Kings juſt prerogatives, no not in theſe times of 
Rome's hour, and of the power of darknels ; For at a Synod 
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holden by Arch-Biſhop Peckbam, 4». 1280. the Acts of the 
Council of Lyons were ratified, and amongſt others, a Canon 
againſt non- reſidency and pluralities; and yet neither Council 
nor Synod could prevail, for in Edward the ſecond*s time an 
Abbot preſenting to a Church vacant (as was ſuppoſed ) by 
the Canon of pluralities, the King whoſe Chaplain was di- 
ſturbed, enjoyncd the Abbot to revoke his preſentation upon 
this ground, Cxm igitnr, &e, in Engliſh thus : Whereas therefore 
that decree: bindeth not own Clerks in our ſervice,in regard that the 
Kings and Princes of England, from time to time have enjoyed that 
liberty and prerogative, that their Clerks whilſt they attend upon 
their ſervice ſhall not be conſtrained to undertake holy things, or to 
be perſonally reſident on their Benefices, 8c. 

And if this preſent Law be conſidered whereof we now treat, 
which took leave toena@ a ſence upon a former Canon fo 
long ſince made 3 and (which is all one) to make a general 
Council (willor nill it) to tread in the ſteps of an Engliſh 
Parliament, or (which is more mean )to ſpeak after the fence of 
an Engliſh Declaration that had not yet attained the full 
growth of a Statute, as was then conceived} it will evidently 
appear, that the power of a Council made up of a mixture of 
a few votes out of ſeveral Natioffs, or the major part of them, 
being unacquainted with the Laws and Cuſtoms of Nations 
(other than their own ) was too mean to ſet a Law upon any 
particular Nation contrary to it's own Original and fundamen- 
tal Law. And as the Voters ſent to the general Councils 
from Ezgland were but few, {o neither were the Proctors, as 
may appear from this, that Pope Mhocent out of his modera- 
tion, it we may believe it; and to avoid much expence, as hc 
faith , did order that the number of Proctors in ſuch caſes, 
ſhould be few: but in trath the times then were no times for 
moderation amongſt Popes and their Officers, and therefore 
it was another thing that pinched 3 for multitude of Proctors, 
it their number had not been moderated , might perhaps it 
not prevail, yet ſo blemiſh the contrary party , that what the 
Pope ſhould get, mult coſt him loſs of ſpirits if not blood; and 
although the Biſhops being fali Friends to the Pope by Wore 
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of their Oath did prevail in power, and the Pope had the 
control of the Council : yet the exceeding number of the Pro- 
ors on the contrary,might render their concluſions fomewhat 
ueltionable in point of honeſty , as being made againſt the: 
minds of the greater number of perſons preitnt, though their 
votes were fewer. To avoid this difficulty therefore for more 
ſurety-{ake, the Popes enlarged the number of voters; for 
whereas it ſeemeth tobe an ancient rule, that only four Biſhops 
ſhould go out of Ergland to the general Council, in after ages 
not one Biſhop could be ſpared, unleſs in- caſes -of great and 
emergent conſequence z as may appear by the Pope's Letter to 
Henry the third, and the caſe required it : for the oppreſſions 
of the Pope began to ring ſo loud, as the holy Chair began to x, p,,;,. 
ſhake. Neither did Kings confine themſelves to any certain 4x. r24c. 
number of Proctors, notwithſtanding the Pope's moderation 3 
but as the cafe required ſent more or leſs, as unto that Council 
at Piſa, tor the compoſing and quieting that great-ſchiſm in 
the Popedom, Henry the fourth ſent ſolemn Ambaſſadours,and 
with them nigh eighty in all. But unto the Council at Baſil, 
Henry the fixth ſent not above twelve or thirteen, as Mr. Sel- 
dex more particularly relateth. And unto the Council at Lyoxs, PII 
formerly mentioned, the Parliament ſent but fix or ſeven to #0 
remonſtrate their complaints of the extorſions of the Court at 
Rome, their Legates and Emiſſaries, The ſum of all will be, 
that the Acts of general Councils, were but Councils, which 
being offexed to the ſence of 'the Parliament of- England 
whgne grow up 'to thedegree of Laws, if the Parliament liked 
knem, | | 
Nevertheleſs National Synods in England, undertook the 
quarrel of general Councils: for Arch-Biſhop Peckþam in a 
Synod, 1280. enjoyncd the conſtitutions made in the Council 
at Lyons,'to be obſerved under a curſe without conſultation 
hrſt had with the Parliament , or before he knew whether 
they would be right or wrong) and before him Boniface made 
conſtitutions in oppoſition to the cuſtoms of the Kingdom, 
{oas the matter was now come to a kind of conteſt, whether 
Synods or Parliaments ſhould hold ſupremacy in doubtful 
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caſes concerning, the limits of the Eccleliaſtical and Temporal 
power : for henceforth Kings muſt bid adieu to the Synods, 
and fit no more amongſt them 3 and Synods now think them- 
ſelves free to conſult and determine what they pleaſe without 
ſpeaking under corre&ion 3 nor was there other remedy left to 
Kings but threats, by Writs directed to the Biſhops, firmitey 
inbibendo quod ficut Baronias quas de Rege tenent deligunt unlly 
modo preſumunt concilium tenere de aliquibus que ad coronam 
Regis attinent vel que ad perſonam Regis vel ſtatum fuum vel 
ftatum concilii ſui contingunt, quod ſi feceriut Rex inde ſe capiat 
ad Baronias ſuas. 

And this prevailed ſo far as the Biſhops durſt not adven- 
ture too far leſt they (hould go beyond their guard ; and 
therefore they come and ask leave of the Parliament in caſes 
that trenched upon the Law of the Kingdom, as they did in the 
caſe of baſtardy, wherein they would have had their conſent 
that children born before marriage might be made legitimateby 
the marriage ſubſequent; and yet they could not prevail, for 
they were anſwered Nolumus leges Anglie mntari,notwithſtand- 
ing that the Canon-Law, and the Laws of the Normans fided 
with them and ſo they obtained not their defire , although 
they till retained the Trial -of general baſtardy unto them- 
ſclves. | 

Nevertheleſs the times were ſuch, as Kings being too weakly 
alliſted by the people, and the Clergy firongly ſeconded by the 
Pope, they took advantage of thoſe times of diſtraction, ſo as 
to hold themielves no farther obliged to the King , than the 
Pope, and their own covetouſneſs would allow them; and to 
make all ſure, they had ſettled it ſo far as they were able by a 
conſtitution, that the Clergy were not bound to aid the King 
Papa inconſultoz, and they put it in pradtife in a Synod under 
Arch- Biſhop ixchelfie, Anno 1295. in the time of Edward the 
firſt and although the King prevailed in the conclufion at 
that time, yet from the times of Hemry the third,the Clergy for 
tuturc times, grantcd their aids to the King by themſelves, and 
apart from the relt of the body of the Kingdom, and held 

themlclves not bound by any aid granted by the Parliament ; 


albcit 


| 
| 
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albeit that their own aids granted in their Synods were not ob- 
ligatory unto the body of the Clergy in this Kingdom, unlcſs 
firſt allowed and confirmed by the Parliament. And thus is 
England become like a two bodied monſter ſupported with 
one pair of Legs. | 


CHAP. LXVII. 


of the condition of the Free-men of England , of the 
graud Charter, and other Statutes during the Reigns 
of theſe Kings. 


Hattcred aſunder by broils of Civil Wars, the Free-men 

) having laid afide that regard of the ancient mutual cove- 

nant, and bond of Decenners are now become weak, and al- 
moſt enthralled to the luſt of Kings, Lords, Pope, and Englith 
Clergyzand therefore it's no wonder if Taxes and Tributes were 
many and new, although moſt of them deſerved not to march 
under any banner but the colours of oppreſſion 3; nor di any 
thing ſave them from the worſtTenure of all, but the ſeveral in- 
terelis of thoſe ſuperiour powers which oftentimes did juſtle 
with one another , and thereby gave the Commons liberty to 
take breath, fo as though for thepreſent they loſt ground and 
hunted upon a cool ſcent, yet they ſtill retained the prey within 
their view. Sometimes they were caſt far behind ; other times 
they recovered themſelves 3a truce is cryed, and Laws are made 
to moderate all, and determine the bounds of every one; and 
thus comes the grand Charter into the publick Theatre, The 
Hiſtorian ſaith. it was the ſame with that of King John's fram- 
ing and yet by comparing them together, we tind them diſa- 
grecing both in words and fcnce, and therefore ſhall ſam the 

ſame up as ſhortly as I can, obſerving the difference of the two 
Charters as I paſs along. The firſt Chapter concerned the 

Church, of which ſufficient hath been ſpoken. 


The Free-men ſhall enjoy theſe liberties to them and 
their heirs for ever, The 


Aag.Charta, 


Cap. 2+ 
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Mag.Charta, The heir in Knight-ſervice ſhall pay the ancient relief. 

cap. 3. That reliefs were ſettled by the Saxons, hath been already 
ſhewed, and alſo that they were continued and confirmed by 
Henry'the firſt :' only iri thoſe times they were paid in Horſes, 
Arms, &c, but in after times all was turned into money, which 
was more beneficial tor all. 


cap. 4: Lords ſhall have their Wards bodies, and Lands after 
Fule Stat. de homage received until the full age, thoughthe Ward be 
Paro1s,28 PL formerly Knighted. 

TheLaw of Wardſhip may ſcem._ more anciently ſeated in this 
Kingdom than the Normans times, for if the Statutes of Scotlayd 
bear any credit , that Law was in Scotland before thoſe times, 
The Lords were not to have the Wardſhip | before they were 
poſſeſſed of the Tenure, becauſe it was theirs as.a fruit of the 
Tenure, according to the Saxon Law concerning diſtreſs, thatit 
could not be in the power of the Lord to diſtrain till he was 
Stat.  ALarls. poſſeſſed of the (ervice. And if by fraudulent conveyance the 
cap. 657. heirdid hold the Lord out of poſſciſhion, a Writ of Ward did 

lic againſt him 3 and if he did not appear the Lord might- ſeife 

the Lands, unleſs in cafe of Wardſhip per cauſe de guard, 
And in caſe the Lord would hold the Wardlhip longer than 
Stat. Mar1þ, the full age of the heir, an Alſize did lie againk the Lord, for 
cap. 16, & the heir could not enter without livery.But it the heir were of 
Trerog, Fieg. full age at the time of the Anceſtar's death , the Lord could 
cap. 3. not enter. the Lands 3. and yet he ſhould have a relief, and the 
primer ſeit, _ LINES NG = ys 
And if the heir cntred the Lands betore homage done, he 
gained no Free- hold, though he were Knightcd before, as this 
P. erog. Reg. Law provideth :. for it may ſecm that theſe times of civil War, 
Cap. 13. brought fortha trick of Knighting betimes, as an. honourable 
encouragement for young Iparks to enter the field before they 
were compleat men.of diſcretion to know whether the cauſe of 
War was good or evil: and yet reaſon might induce a conccit 
that he that was thought meet to do Knight-ſervice in his own 
perſon, might expe& the maintenance fit tor the ability of the 


perſon and honour of the ſervice, | 
Grantees 
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ſhall preſerve the Land, &c. from Waſt, and the Te- 


nants from extortion-! 


"They ſhall yield up the fame ſtocked if they rective 0, bak 


them ſtocked. 

The fitft of theſe is the Law of common reaſon;for it's con-+ 
trary to guardianſhip, to; deftroy that, which by their officethey 
ought to preſerve, , As touching-the words of: the-Law ; the 
Grantees are omittediin the Chartex of King. Fob 3: and- alfo 
their Athgnces, albeit that doubtleſs they were within ithe : in- 
tent and meaning of the Law, The matter declarcs plainly not 
only the oppreſſion of Lords upon their - Wards , but alſo the 
corruption even of ,the Law it (clf;that at thefirtiaimed at'the 
good, of the publick, and honour;of Knight-ſervice, but. now 
was degenerated into the baſe defire of protit, by making: mar- 
ket. of the Wards eſtates and marriages, that brought in fri 
and waſt of Eſtates, and niggardly negle& of the educatiGn 
and training up of the perſons of the Waxds, and an imbaling 
of. the generation of mankind and: ſpoil. of times. Nor did 
theſe times ever eſpy, or provide againſt the wortt. of theſe, but 
only endeavoured to fave the eſtate by puniſhing the waſters in 
damages by this'Law, and by forfeiture of the Wardſhip by a 


Law made in the time of Edward the firſt; and this as well g,,, 


for Waſt done during the time-of the cuſtody, as in ' the life- 
time of bis Anceftors, by another Law in Edward the firſt's 


time. And becauſe the Eſcheators and their under Officers Stat. Je rafts. 


Cloc. 


cap. 5. 


uled to ſerve themſelves out of the eſtates of minors before they 20 Z. r. 


certified to the King his rightz and thoſe were not within the 


Law of 2gna Charta, or at leaſt not fo reputed, It was there» Artic. ſup. 
fore afterwards provided, that theſe alſo ſhould render damages ©#*- cap. 18. 


in a Writ of walt to be brought againſt them. 


The marriage of Wards ſhall be without diſparage- cap. 7. 


Ment. 


It was an ancient Law among the Germans, and the Saxons Tacitus mvy, 
brought it hither, and as a Law ſettled it that marriage muſt be Germ. 


amongſt 


Grantees or their Aſſagns, or Committees of Wardſhips Mag.Charta. 
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Mag.Charts. amongſt equals, but the Danes and Normans ſlighted it,and yet 


Stat Alrcrton. 


Cap. 6. 


Caps To 


FF. 1: 6; 33. 


Veit. 2oC. $6. 


cap. 8. 


Ide Stat. 


em ——_— 


it continued, and was revived. Now as the Lord had the tuition 
of the Ward inſtead of the Anceſtor, ſo had he the care of the 
marriage in ſuch manner as the Anceſtor might have had if he 
had lived. For incaſe the Ward were ſtoln and marricd , the 
delinquent ſuffered fine and impriſonment, Or if the Ward 
married without the Lord's conſent, he (hall have the double 
value, and hold the Land over till ſatisfaQion 3 But in caſe the 
Lord marricth the Ward within fourteen years of Age to it's 
diſparagement, he ſhall loſe his Wardfhip thereby. And if the 
Ward refuſeth to except of a marriage tendred by the Lord be- 
fore her Age of 16, years, the Lord ſhall hold the Lands till he 
have received the full value; and in caſe where one Tenant 
holdeth of divers Lords, the Lords by priority ſhall have the 
marriage. Theſe Laws were in uſe during the Reigns of thoſe 
Kings, although it cannot be certainly concluded hereby , that 
the Wives portion properly belonged to the Lord,as for his own 
benetit, partly becauſe the Female Wards ſhould have no ad- 
vancement, if it belonged to the Lords, and partly becauſe this 
forfeiture was given to the Lords in nature of a penalty, as ap- 
peareth by the frame of the Statute of Merton. 


WWiddows ſhall have their Dower , inheritance, their 


Mcrton.cap.1. inheritance which they have joyntly with their husbands, 


"a4 
ld Yo 


Prerog, Reg. 


cap. 4+ 


their marriage freely, and their Quarentine. 

With due regard of the opinion of others, I ſhall propound 
my own. It ſeemeth to me that the King is within this Law,as 
well as within the former Laws of the Normans, and thoſe of 
Henry the ſecond, that are of this kind and as he is within the 
compals of every Law of this Charter, and that it is called the 
grand Charter, as moſt immediately coming from the King 
ro the people, and not from the Lords. - Nor is there any 
ground that the Law ſhould intend to give liberty to Widows 
of Wards, belonging to inferiour Lords to marry whom they 
will; and that only the King's Widows ſhallbe bound : Nor 
did this ſuit with the conteſt between the Barons and the 

King , that their Widows ſhould be - bound unto the King, 
an 
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and the Widows of their Tenants difcharged from” their tui- Mag.Charta 
tion 3 and therefore I conceive by. the word mayitagium is not y 
meant liberty of marriage, but her ,marriage-portion , or 
rationabilis pars according tothe foregoing Laws ,of Henry the 
firſt, and Henry the (econd 3, and the :Saxon cuſtoms...” But as 
touching the liberty of marriage it is defined and expreſſed, 
that the Widows ſhall not be compelled to marry, neverthe- 
leſs if they ſhall marry, they muſt marry with the Lord's liking, 
otherwife he, might have an.cnemy to be his Tenant that might: 
inſtead of homage and ſervice, prove Traitor, and be his ruine; 
Laſtly, touching the Widows dwelling, the Law thought it 
unreaſonable, that ſhe ſhould immediately after the death of 
her husband be expoſed to be: harbourleſs , and therefore  or- 
dained that ſhe, might continue in her Husband's houſe forty 
days, if it-were not a.Caſtle, and then ſhe was to have another. 
dwelling afbgned to her., becauſe . by, common / intendment 
ſhe is not ſhppoſcd to be a perſon meet to defend a Caſtle: and 
this was called her ©warentine, which I met not with a- 
mongſt the Saxon Laws, and therefore ſuppoſe it be of Norman 
aL... 1: 1 Pie. > 20. (1911031 176 
.. No, Mars Land. ſhall he:ſeiſecifor debt to the King-ſo 
long as the Perſonal Eſtate: will ſatisfie. | Nor” ſhall his 
pledge be troubled, ſo long as the - principal is ſufficient, 
wnleſs he refuſe to ſatisfie, and then the pledge ſhall re- 
cover in value. © Diets Soap va ano ate ag 
The firſt part hereof, was the ifſue of the Law concerning 

elegit, torrerly:obferved inthe Saxon'times ; for thei regard of 
Law principally extended unto the perſon, next unto the Free- 
hold, and laſtly unto the goods, The latter part of this Law 

was the Law of Pledges or Decenners in the fame times3 unto 

/ which the Reader may reſort for further lightherein, _ | 

$ . The City, of. London, and,other. Cities, Burroughs,and ep. 1: 

7 Towns; and the Cinque-ports, and other Ports ſhall en- 

Joy theirazcient liberties; + a 


... The whole Kingdom, and the members thereof herein ex: 
7s be. aan... = prefſed 
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Mag.Charta. 


Seld. Spictl, 


fo. 193. 


cap. 12. 


preſſed had all their liberties faved from the dint of Conqueſt 
by the Law of William the firſt ; upon which, although ſome 
of the ſucceeding Kings did invade, yet none 'of them made 
any abfolutedifſeifin, although difturbance in ſome 'particu- 
lars. © But King Job did not only confirm them by his grand 
Charters; but by particular Charters to each Corporation, with 
ſome enlargements , and in his grand Charter inferted one 
clauſe which in the grand Charter of Henry the third appeareth 
not, which thus enſueth, Et ad habendum commune eoncilinm 
Ropni de auxitin aſſidendis aliter quam in tribus caſibus predittit, 
which if the barbarifm of the Latine miſtead menot,is thus in 
Engliſh. And to haveright of Common Council, or to be of 
the Common Council of the Kingdom for the aſfeſhing of 
aids, other than in three caſes aforeſaid, viz. for redemption 
of their Captive King, for Knighting'of the King's Son , and 
for his Daughters marriage : becauſe theſe three' might be due 
by the Common Law, the two latter by cuftom , the former 
by common right, although mentioned from the late dif- 
aſter of King Richard, which King John might with ſhame 
enough remember, and expe the ſame meaſure from the cen- 
fare of an unquiet conſcietſei* I ſhall not enter inta debate 
concerning the omiſſion: hereof in the later Charters ; poſſibly 
it might ſeem a tautology. Nor concerning the reſtriction, as 
if it Tia imply that the Burgefſes had vote only in caſes of 
general affeſſments, but ſhall leave it to the confideration of the 
Reader. 


No diftreſs ſh: be taken for greater ſervice or other 
ny | 


matter than is duc. 


Diſtreſſes are in nature, no other than a furnmons in aQ, or 
the bringing of a man to anſwer by ſciſure of part of his goods; 
and it was uſed by the Saxons, as hath been ſhewed : and be- 
cauſe the rich men under colour of fecking their rigtit, many 
times ſought for wrong, and though they could not prevail 
in the iſſue, yet prevailed ſo far as the Defendant could not 


Glanzil.lib,t 2 Eſcape without charge and hinderance theretoxe the La 


CP. 9, 


w px0- 
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vil remembreth us of 3 and yetbecauſe that remedy - alfo car- Mag.Cbarta. 
ried with it matter of charge and difturbance to the Plaintiff, 
and ſo the remedy might be worſe than the diſeaſe 3 therefore 
the Law defined difireſſes by circumſtances of perſon, matter, 
time, and place, under penalties of fine and amercement, be- 
ſides the recompence to the party : Firſt, it muſt not be taken, 5,,, a1; 
but by leave from the King's Court, unleſs in cafe of matters cap. x. 
due by common right, and upon complaint made by the Plain- Glanwil. Jib. g. 
tiff, The King ſent out a ſummons in this manner, -Hemriews cap. 1&8. 
Rex Ang. Hominibus Abbatis de Ramſey ſalutem. Precipio quod 
eito & juſte reddatis Abbati Domino veſtro quicquid ei debetis in Glo] 21 5. 
cenſu & firma & debetis & placitis, quod ſi nolueritis jpſe vor inde 
conſtringat per pecuniam veſtram. And in all caſes of matters 
due by common right, the diſtxeſs never was done in an arbi- 
trary way, but by Judicial A& in the Lord's Court, Secondly, G!anil. 11b.g, 
no diſtreſs for ſuit ſhall be made out of the Fee, nor againſt <p. 3. 
apy perſon, but ſuch as are of that Fee, Nor ſhall any diſtreſs 59. Marlb, 
be made in the King's high-way or open ſtreet, but by the King's ©#*1314- 15+ 
Officer, and ſpecial Writ z becauſe diſtreſs is incident to fſer- 
vice, and that is due as from the Fee 3 and therefore by com- 
mon right, the ſame mult be recovered from the Fee, and ſuch 
as owe ſervice in the famez but the high-way or open fireet 
are more properly a Franchiſe belonging to the King,although 
the ſoil haply may be the Lordsz and therefore it was an 
old Law that they ſhould be under the King's ſafeguard,Sit pax £1. Ine. 
blica per communes viasz and no violence muſt be there tole- 
rated but by the King's eſpecial Writ, which preſuppoſeth the 
eſpecial notice taken by the King of the nature of the occa- 
tion, © A moderation alſo muſt be obſerved in the taking of 
the diſtreſs; for it muſt not be exceffive, and alſo in keeping 
thereof: for if the owner will, he may replevy the ſame accord- 
ing tothe ancient courſe; and the Sheriff muſt grant replevy ,,,,. .. 
it it be demanded, although formerly no replevy was with- G1ancyl. 1 x4. 
Out ſpecial Writ, and yet they alſonot always readily obeyed. cap. 12. 
For the times were ſuch as the Lords were bold with the King's 
Courts, and Miniſters, and refuſed the order of the Law ; now 
in ſuch caſes wherein the matter concerned contempt of the 
Mm 2 King's 


— 


260 


The governs HAeh:3.. Edw.Ts yiKings of ' 
| ment of * Edw, 2. England, 


Mag,Charta, 


Altror cap. 5. 
DEC. Zo» 


D:firic, Scac. 


Artic, mag. 
cart, cap. 1%. 


Weſt.1.cap.16- 


Alarlb. C.4s 


Disfirie, Scac. 


Artic, ſup. 


cart. cap. 12. 
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cap. 23. 


CiP« 13, 


noſtr, 


King's Authority, a fine was {et upon the offender: but in caſe 
it concerned only a tort done to the party, he was amerced : 
the one is called redemption, becauſe the ipenalty+ otherwiſe 
muſt lie upon the perſon ;. it- it. be not redeemed by pecuniary 
fine : the other. is called amercement, which - is - originally a 
ſatisfaction unto the party wronged, by recompence out of 
the perſonal eſtate. of the delinquent, Thirdly , as touching 
the matter of the diſtreſs ,; it mult not be of Plough-beaſts or 
ſheep, unleſs :in caſerof damage teſant, it other diſtreſs may-'be 
had.z tor the Law-had a carc of ſuch Cattel.as were- moſt 'of 
publick.concernment, - and whichi was the main-ſftock: of ſub: 
liſtence, fo far as Juſtice would allow : and therefore the unjuſt 
taking of any. man's Cattel by any. perſon whatſoever is liable 
to: the-ſame penalties that unjuſt diſirefſes are. [Fourthly,; con- 
cerning the uſipg of” the diltre(s, tt, miuſt not be: fold”, no not 
in the King's caſe till fifteen days bepaſt; after it istaken ; nor 
malt it be carried out of the County , but it muſt be fo' jim 
pounded as the owner may come to feed it 3 and it muſt be 
diſcharged if the owner give ſecurity. of (atisfaction before-the 
return of the Writ. ' Fitthly; the intent of thediftreffes muſt 
be that which is jult, and therefore not tor other ſuit than' by 
the Feoffment is due, or elle by preſcriptionz and in caſe many 
are jointly ſciſed, the ſuit ſhall be by one., and the reſt ſhall 
contribute, Nor muſt any man be compelled to ſhew his Ti- 
tle to his Land by diſtreſs, | 
The Common-pleas ſhall be holden in one certain 
place. Sig 70s 

The Office of Judge of the Common pleas was im my opt- 
nion, diſtin& and ſeveral from that -of the Crown-pleas; nor 
though one and the ſams man might execute both: Authorities, 
doth it theretore follow, that it was by one and the.ſame.powerz 
as it being Judge, he had thereby. power in all 'matters-of' the 
Common-pleas, and alſo of the Crown : for though it be 
true that BraGon ſaith, the King hath one proper Court wherein 


Capitales Fiſt. axe the chief Judges, which both by his own i Teſtimony , and - 


Britox's alſo, did hear and determine caulys of all ſorts 3 | yet! is 
it 
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it true allo that it was by appeal] or Writ of errour, as in caſe of Mag.Charta. 
falſe Judgement 3 and that the King had plures curias , which Marlb.cap,zo 


doubtleſs had their proper work : and in thetime of Henry the 
ſecond, it's clear that fix were eſpecrally alligned fox the Com- 
mon pleas throughout the whole Realm ; and yet -by another 
eſpecial Commithon, or Letters Patents, the ſame men might 
alſo have power todeterimine matters of the Crown, as at this 
day in their ſeveral circuits. This Law therefore doth not as 
Iconceive work any alteration, but only in this, that whereas 
formerly the-Judges of Common: pleas attended on the King's 
Court continually, as all other Judges did; and whither the 
King removed they did the like, which was a great uncertainty 
and grievance unto the Commons. Henceforth they are fixed 
toa certain place, 


Aſſize of Novel Diſleifin and Mortdanceſter hal! 
be determined in th? proper County only, and by the 


Juitices itinerant ſent bythe King or his Chief Ju- 
ices. 
q The Law was ſo declared in Henry the ſecond*s time,and was 
*queltionleſs put in praGice, fo far forth as with convenience 
to'the Judges might be 3 but now the convenience of the peo- 
ple is preferred, and they muſt not be brought up to the King's 
Court, but the Juſtices muſt come down to them; and yet in 
caſe of difficultty,the bench where the Common- pleas are hold- 
en muſt determine the matter, and where the time in the - Iter 
in one County is too ſcant, the remanets ſhall be adjourned 
over to be tried cl{ewhere in that circuit z which ſheweth that 


the Judges itinerant, had their time proportioned out to every 


County. Theſe trials alſo were {o favoured , as in the then 
holy times of Advent and' Septzageſſima or Lent, they might be 
tried, which although it was gained by prayer made by. the 
King tothe Biſhops, as the words of that Law are concluded 
yet it ſhews that the Parliament had ſo much light as to hold 
the time not inherently holy, but meerly ſequeſtred by the will 


cap. 14. 


eftm, cap.z1 


of the Clergy, The Plaintiffs alſo in - Mortdanceſter may be $;:4- Gtoc: 
divers, if there be diyers.hcirs of one Anceſiorby one Tile. cap. 6, 


And 
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Mag.Charts, And if there be joynt-Tenants,and the Writ be againſt but one, 
Cunjuntt, feo- 
fat._An, 34- 
AY. 


Stat. Gloc.c.r. 


Ep IF. 


Weſt.2.cap.30. 


cape 16. 


and the ſame pleaded, the Writ ſhall abate; but if joynt-Te. 
nancy be pleaded , and the plea be falſe, the Defendant ſhall be 
fined, and.impriſoned. And it in the Action the verdi& be 
for the Plaintiff, he ſhall recover damages, 


Darrain preſent ment ſhall be taken only in the com- 
mon Bank. 


Trials in the common Bank or other Courts at Weſftminfier, 
have ever had an honourable eſteem above thoſe in the County 
by Nift prize, although all be equally available. This might 
be one cauſe why the Titles of Churches were ſtill retained at 
the common Bank, when as all other rode circuit 3 for that. 
Churches affairs in thoſe times were of high regard : $ 
of Trial alſo was not little regarded-herein for Juſtices by -Nifi 
prius properly were but for enquiry till the Statute at Weſtm 
the ſecond made them of Oyer and Terminer in the caſes of 
Suare Impedit, and Darrain preſcntment,and gave them power 
to give judgement. And thus the Commons gained fill in 
point of conveniency. 

Free-men ſhall be amerced according to the degree of 


the fault, ſaving to them their Free-bold, 4nd to Mer- 
chants their main ſtock, and to Villains their Waynage; 
and Clergymen ſhall be amerced according to their Lay- 


fee. Barons ſhall be amerced by their Peers, others by 


the vicinage, 

In this, regard is to be had firſt of the perſons that arc to be 
amerced, then of the parties by whom, and laſily, of the na- 
ture and quantity of amercements. The perſons amerced are 
ranked into four Claſſes : Barons, Clergy, Free-men, and vil- 
lains. But in regard of the parties by whom they are. to-be 
amerced, they are but two, Barons and Freemen, for the Clergy 
villains,and Free-men are to be amerced by the Free- men of the 


. neighbourhood. In what Courts theſe amercements ſhall be,the 
Marlb.cap.t g, 


Stat. Marlbr. tells us; not before the Eſcheator, nor other that 
make enquiry by Commitlion ox Wit, nor before the Jabiers 
0 


ee OECD 


The Govern- $Hen.3 Edw.1. » Kings of 
ment of Edw. 2. ©. F England. 


263 


of Aſfize, or Oyer and Terminer,but only before the chief Juſti- Mag.Charts: 


ces, or Juſtices itinerant, The Statute of Weſtminſler adds a 


fifth Clathes of Cities, and Towns, by expreſs words, which Weſtm.r. c.6. 


ſeems not ſo neceſſary, unlels in pillaging and oppreſhng times, 


for they were taken to be within the Statute of Magna Charta, Hrror cap.s. 


though not therein named. The rule of the quantity of a- 
mercements is now (et down in general, and left to the dif- 
cretion of the Peers or Vicinage, which formerly by the 
Saxons were ſpecially ſet down in the Law. The rule in ge- 
neral is with a ne plus ultra, viz. not further or more then that 
the party amerced may ſpare, and yet hold on in the mainte- 
nance of his courſe , according to his degree. And it muſt 
be alſo according to the quantity of the offence,for the greate(t 
amercements muſt not be ranked with the leaft offences: fo as 
in every degree the main ſuſtenance of the party is ſaved : yea, 
the villains ( however mean they be) they muſt have their 
maintenance. And this ſheweth that villains had a mainte- 
nance, which was. under the proteGion of the Law , and not 
under the gripe of their Lords to all intents, unleſs they were 
the King's villains, who it ſeemeth were meerly under the 
King's mercy, as being both their Lord and King,againit whom 
they could hold nothing as properly their own : and there- 
fore in all other caſes, even then the villains were born under 
a kind of liberty, as in the Saxons time formerly hath 
oj [oma which the Law protected againſt their own 
ords. 

No man ſhall be compelled to' make, repair, or main- 
tain any Bridges, Banks, or Cauſtes, other or otherwiſe, 
than they were wont to be made, repaired,or maintained 
?n the time of Henry the ſecond. 

The limitation to the times of Heary the {econd., ſheweth 


that his Juſtice was ſuch as maintained the common rights of 
men; but in the times of Richard the firſt, and more eſpecially 


jc 4. 


cap. L7 5 13, 


of King Fohn, thoſe Rivers, Waters,and fiſhings formerly uſed Miror cap. g; 
un common, were encroached upon, encloſed and appropria- ſc8, 3. 


ted, to particular mens uſes, which occaſioned many m_ 
wY anks- 


—_— —_—_— 
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CaPs I'9. 


Ll Hecn.1.c.8. 
Glanrw. lib 1. 


Ca). 2. 


Cap. p 4 O, 


Giant, lib. 7; 


CAP. 5+ 


Mag.Charta. Banks, and Caufies,to be made and repaired to the great charge 


of private men, all which are diſcharged by this Law. 


No Sheriff, Conſtable, Coroner, or other Bayliff, ſhall 
hold any pleas of the Crown, 


Eſcheators are alſo expreſſed in the old books of Magna 
Charta, and the abridgements, however it ſeemeth that it*s with- 
in the intent of the Law, which was made to avoid the extra- 
ordinary oppreſſion that theſe Officers exerciſed upon' the peo- 
ple, For Eſcheators under colour of inquiry of Eftates of 
men would enquire of matters concerning the lives of men, 
and Sheriffs that had power of trials in caſes of Theft, as hath 
been already ſhewn, abaſed the ſame for their own benefit , be- 
cauſe in ſuch cafes they had the forteitures, This Law therefore 
takes away ſuch occaſions, viz, from the Sheriffs and Coroners 
and Bailiffs or Jultices , (other than by exprefs commitſion 
thereto aſſigned) all power to hold pleas of the Crown by trial, 
leaving unto them neverthele(s, power of enquiry, of whic 
ancicntly they had the right. N 


If the King's Tenant dieth ſuppoſed in arrear, an FA 
ventory ſhall be, made of. his ſtock by honeſt men, but it 


fhall not be removed till accounts be cleareds and the 


overplus ſhall go to the Executors, ſaving to the Wife 
and Children their reaſonable part, 


The farſt clauſe hereof was a Law in Herry the firſt's time, 
and a cuſtomary Law in Henry the ſecond's time, being a reme- 
dy againſt an old Norman riot of the Lords ſciſure of the 
whole perſonal cſtate of the party deceaſed, under colour of a 
Law. The ſecond part concerning the overplus hath this addi- 
tional ſubjoyned in the Charter of King Fohyu. If any Free- 
man die inteſtate, his Chattels ſhall be divided by his Parents. 
and his friends in the preſence of the Church, ſaving to evcry 
one their proper debts: and thus fince the Conqueſt, the 
Church-men encroached by degrees unto a great power in mat- 
ters Tcſtamentary , 1 fay by degrees : for as yet by this Law it 
appeareth, that they were'but over(eers or eye- witneſſes for as 


W—— * 
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yet right of ordering or diſpoling they had none,as may appear Meg.Charte 
in that caſe of a baſtard- dying withont iſſue and inteRate , the Glnril. 11b. » 
Lord ſhall have his perſonal Eſtate: and in all caſes the Execy- £2P: 1 5. 


tor-had then nothing but bare aſſets, and the overplus was af(- 
ſigned between the Wifkeand Children according to their rea- 
ſonable part : or it the party died inteſtate, the next friends did 
adminiſter, paying thedebts, and making dividend of the over- 
plus into the reaſonable parts, according to the ancient Saxon 
.cuftom till continued -- nor doth the teſtimony -cited out of 
Bratton prove any other, than that the Anceſtor hath free 


POWCT Coke Infitt, Þ 


to order his eſtate as he pleaſeth,and that the Children ſhall have paz. ; ;. 


-no more than is left unto them by their Anceſtor, either in his 
will, or in caſe of dying inteſtate, by the cuſtom or Law which 
is, and ever was the rationabilis pars, | 


No. purveyance for any Caſile out of the ſame Town cy, 


where the Caſtle is, but preſent ſatisfa@ion muſt be made: 
and if in the ſame Town , fatisfaFion muſt be made 
within forty days. 

Purveyance was ancient proviſion for the neceſſities of the 
publick, and ſo far was commendable, ſeeing it's not the 
common caſe of all men to regard the publick above their 
own private intereſt 3 therefore the publick muſt provide for 
it ſelf, by their means in whom the publick is moſt con- 
cerned : and this was in thoſe elder times, but in two caſes, 
viz, of Kings and Caſtlesz in the one of which the govern- 
ment is principally concerned, in the other the publick de- 
fence, For-it may be well conjectured that Caſtles were either 
firſt made in places commodious for habitation, and great 
Towns gathered to them for their better ſafety; or + that the 
Towns were firſt gathered in places of commodious habita- 
tion, and then Caſtles were made for their better defence, or 
it they were impoſed upon them by the Victor to keep them 
1n awe, they were nevertheleſs by continuance together be- 
* .come traQable, and conſpired for the mutual defence of each 
other, © But as touching (ach Cittadels or Caſtles that were ſet 

| Nn | in- 
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Mag.Charta.. 1n ſolitary places, they may ſeem Tather firſt intended for the 
particular defence of ſome particular Man and his Family, and 
neighbouring Tenants 3 'and therefore" in 'the purveyance for 
Catiles, it ſeems the proper Town Wherein-it is, is principally 
liable to' that duty, becauſe their fafety+is more priticipally in- 
terelted 3 and therefore prizes there taken, may be paid at a day 
toccme, but in all other 'places. immediately. Nevertheleſs 
this lafted-not long, forithe Soldiers. found out a trick of fa- 
vouring, their own quarters,and preſerving them in heart againſt 
a back Winter,” knowing: that at' ſuch times it's better to ſeek 
for proviſion nigh, than-to be compelled to ſeek far off. But 
this ſtratagem was cut off -by the next King, who inhibited all 
manner of purveyancein any other Town, than in the ſame 
Town wherein the Calile is feated- This was a charge that 
was but Temporary and occafional : That which was more 
Jalting and buxthcnſome upon the Subjeds, was'purveyance for 
the King, which nevertheleſs cannot be avoided, by reaſon of 
the greatneſs of his retinue, ſpecially in thoſe days; and it they 
ſhould have thcir reſort to the Market, theſame-could not be 
fice to the people, for that the firlt ſervice muſt be for the King's 
houſhold, and:ſo what ſcraps will be Teft-for the Commons no 
| man can tell. "It was therefore neceſfary tor the King's Family, 
ric. ſup? to be maintaived by purveyance and to avoid the many incon- 
cart. (47. #* vyenienccs, which wight and did ariſe in thoſe ſpoiling times, It 
was ordaincd that it ſhould be Felony for any purveyor to put- 

vey without warrant. 2, That none but the King's purveyor 

mult purvey for the King's houſe,and that he muſt purvey only 

tor the King's houſe 3 and to purvey no more than is necefſary 

and to pay for the things they take. And becauſe Kings were 

oftentimes necetlitated tor removal from place to place, purvey* 

We. 1.c. 32, ance of carriage was alſoallowed : and in cafe the Subjects 

; were grieved, either by more purveyance than was neceſſary,or 

by non- payment for the commodities ſo taken; or with compo» 

 kiticnfor the. King's debts; for ſuch purveyance the offendors 

\ Artic. fupss WE" liable to fineand impriſonment. Or if they were grievcd 


Wes! | C. 7. 


6474 CAP. 2. : . 
ed againſt, as in caſe of Felony. 


by purveyors without warrant, the offender was to. be procecc>- 


te. 


as 
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" He that ſerveth,in Caſtle-gnard is not liable to pay- Mag.Charta, 
ment of Rent for that ſervice 3 Nor is he compeUable to ©Pr **+ 
either, ſo lang as heis in the ſervice in the Army. 


"By theancicnt cuſtom none but.a Knight might be charged 
with the guard of a Caſtle belonging to the King, for the letter 
of this Law mentioneth only. ſuch; and therefore to hold by 

- Cafle-guard is a Tenure in Knight-ſervice : and it ſcemeth 
that Rent for Caſtle-guard originally was conſiſtent with 
Knight-ſervice, and that jt was not annual; but promiſcuouſly 
Knights might either perform. the ſervice, or pay Rent in lieu 
thereof”, al upon occaſion did neither, it the King ſent them 
into the field. And laſtly, that a Knight might either do the 
ſervice in his own perion, or by his Elquire, or another ap- 
pointed by him thereto: 


* No, Keights,nor Lords; nor Church-men's Carriages, ©þ. *3- 
nor no Man's wood ſhall be taken againſt the owners 'con- 
ſent Nor ſhall any man's Carriages be taken, if he will 
pay the hire limited by the Law. 


) -"Church*then were exempted from charge to the King's car- 
R rages, meerly in favour to the Canon, which exempted the 
. goods of the Clergy from {uch Lay-ſervice 3. nevertheleſs the 
t complaints of the Clergy formerly mentioned, (hew that this 
[- was not duly obſerved. Knights and Lords were diſcharged 
Or not only-for the maintenance of their port; but more.principally 
ly becauſe they were publick ſervants for the defence of tho King- 
y\ dom in time of War; and the Ringdom was then equally ſer- 
7c ved by themſelves and their equipage; and their carriages, as a 
cy* | neceflary affiftant thereunto. 

ys ., The King ſhall have no.more. profit of Felons Lands, DIR 


p0- than the year and a day, and the Lord is to have the 
lon i VRinder.: i ES <1i go 07 2200904 1 AVG 
ved Anciently the Lords had all the-cſtate of Felons, being their 
ecd>-} Tenants, and the King had only a prerogative to waſte them, ;, 
as a penalty or part thereof, but afterwards the Lords by agrce- 
ro LEI ment 


rſtst. 2, 


Mag.Charta, ment yeilded unto the King, the year anda days profit to ſave 
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Bra. lib, 3. the Lands from ſpoil z and in continuance of-time, the King 


f9. 137. had both the year and day, and waſt, Fugitives -alſo were in 


Prerog. Neg. 


- the ſame caſe, viz. ſuch as delerted their Countrey cither in 
C4Þ. 16. 


time of need, or ſuch as fied from, the Trial of Law in crimi.. 
nal caſes: for in beth caſcs the Saxons accounted them as com... 
mon Felons. Neverthelels the two cuſtoms of Glocefter and, 
Kent are ſaved out of this Law by the Statute 3 the firſt where. 
of ſaves the Land to the heir from the Lord ,and the ſecond ſaves- 
the ſame to the heirs males, ortor want of ſuch to the heirs Fe. 
males, and to the Wife her moity until (ſe be eſpouſed to anos. 
Prersg. Reg- ther man, unleſs ſhe (hall forfeit the ſame by fornication during, 
cap.14- her Widowhood, And by the ſame Law alſo the King had all 
Fas; 2. £- ** Eſcheats of the Tenants of Arch- Biſhops, and Piſhops during, 
Tit, Fſcheat ll. ty vacancy asa perquifite. But Eſcheats of Land and Tene- 
ment in Cities'or Burroughs theKing had them in jxre corone, 

of whomſoever they were holden, 

All Wears ſhall. be deftroyed.but. ſuch as are by- the 
Sed-coaſt. 

The Lieutenant of the Tower of Loxdoy as it ſeemed. claim- 
cd a Lordfhip in' the Thames, and by vertue thereof had. all 
the Wears to his own uſe; as appeareth by. a Charter made «o- 
the City of London, recited in the ſecond Inſtitutes. upon this, 
Law 3 and this was to the detriment of the Free-men, eſpecially 
of the City of London, in regard that all Free men: were to-have 
right of free paſſage through Rivers, as well as through highs 
ways, and purpreſtures in cither were equally noxious to the 
common liberty ; and therefore that which is ſet. down under 
the-example or inſtance of the Rivers of Thames:and Medway, 
contained all the Rivers in England ;. albeit that other parts of 
the Kingdam had not the like preſent regard -as. the - City of 
London hade ... ; | 


The Writ of precipe in capite ſhall not begranted of 
anyFree-bold; whereby a man may be in danger of looſing 
his Court thereby. | | 


It ſcemeth that it was one of the oppreſſions in- thoſe tors 
hes 6 


cH[. 26. 


Lal i Rn 
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that if a ſuit were commenced in the inferiour or Lords court, Mag.Charta, 
concerning a free hold, A Writ of precipe in capite might be 

had upon a furmife that the free hold was holden im capite, 

which might prove an abſolute deſtraQtion to the inferiour 

Court, and was the ſpoil of the demandants caſe; and there- 

fore I think the Charter of King Jehrinftead of the word court 

hath the word cauſe. 


There ſhall be but one known weight and meaſure, cap. :7. 
and one breadth..of Cloaths throughout the Realm of 
England. 


This law of weights and meaſures was anciently eſtabliſhed 
amongſt the Saxons, as formerly hath been ſhewed, and con- 
tinued in the Normans times, and confirmed by Richard the 
firſt and King Fob. And as touching the meaſure of the breadth 
of- Cloaths, although'it might ſeem to abridge the liberty -of 
particular perſons, yet becaule it was prejudicial to - the com- 
mon trade of the Kingdom, it was ſettled in this manner to 
ayoid deceit, and to eſtabliſh a known price of Cloths. And it 
ſcemeth that Wine was ordinarily made in England as well as 
Ale; otherwiſe the mealures of Wine could not have been efta- 
bliſhed by a Law in England, if they had been altogether made 
in other Countries. 


Inquiſition of life and member ſhall be readily grant- 
ed without Fees. fe 28, 


_ It was a Law of later original, made to take away a Nor- 
man oppreſſion 3 for by the Saxon Law, as hath been already 
noted, no man was impriſoned for crime (not bailable) beyond 
the next County-court or Sheriff's Torn ; but when thoſe ru- 
ral Courts began to loſe their power, and the King's Courts 
todevour Trials of that nature, eſpecially by .the means of 
the Juſtices itizerant, which. were but rare, and for divers years 
many times intermitted, during all which time ſuppoſed of- 
tenders muſt lie in Priſon, which was quite contrary to the 
liberty of the Free-men.amongſt the Saxonsz it. occaſioned a 
new device to ſayethe common liberty by ſpecial Writs ſued - 
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| Mag.ch par Qut by the party impriſoned or under bail , {uppoling himſelf 


IVeft.t.cap.11 


Gloceft. cap. g. 


Weit. 2. £.29. 


cap. 29% 


Glanw, hb, 5. 


Cap. 5: 


Cap. Z©Q, 


circumvented by hatred and malice 3 and by the ſame direqed 
to the Sheriff and others, an inquiftition was taken and trial 
made of the offence, whether he deſerved loſs of life or mem« 
ber; and-if. it were tqund for the ſuppoſed offender he was 
bailed till the next comming of the Juſtices: and for this the 
Writ was called the Writ of inquifition of like or member; and 
ſometimes the Writ de odio & atia, But thcle inqueſts were 
ſoon become dege:.crate , and ſubje& tro much corruption,and 
therefore as ſoon met with a countercheck from the Law, Or 
firſt rather a regulation 3 for it was ordaincd that the Inqueſt 
ſhould be choſen upon oath 3 and that two of the Inquelt at 
the leaſt ſhould be Knights,and thoſe not intercſſed in the cauſe; 
but yet this could not reGtifie the matter, for it ſeemed ſo im- 
poſhible to do Juſtice, and ſhew mercy this way, that the Writ 
is at length taken away and men lett to their lot till-the com- 
ing of Juſtices itinerant, But this could not be, endured aboye 
ſeven years 3 for though the King be a brave Soldier , and 
proſperous, yet the people overcome him and recover their 
Writs de odio & atia again. 

Lords ſhall have the Wardſhips of their Tenants heirs, 
although they hold alſo of the King in Petit Serjeanty, 
Socage, Burgage, or Fee-Farm, 

Inferiour Lords had the ſame right of Wardſhips with the 


'King for their Tenurcs in Knight-ſervice, although their Te- 


nants did hold alſo of the King, unleſs they held of him in 


Knight-ſervice, which was a ſervice done by the Tenant's own 


perſon, or by the perſon of his Eſquire, or other deputy in his 
ſtead 3 but as touching ſuch ſervice as was wont to be done to 
him by render or ſerving, bim with Arms, or other utenſils : 


this was no Knight-ſervice , though ſuch utenſils concerned 


War, but was called Petit Serjeanty, as in the Law-books doth 
appear. Nevertheleſs Hexry the third had uſurped Wardſhips 
in ſuch caſes alſo, and the ſame amongſt others occafioned the 
Barons Wars. 


No Judge ſhall compel a Free-man to confeſs matter 
| againſt 


———— 
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againſt himſelf upon oath without complaint firſk made Mag.Chartas 


againſt him. Nor ſhall receive any complaint without 
preſent proof. 

This Law inthe Original is ſet down in another kind of 
phraſc in the firſt part thereof, which is obſcure by reaſon there- 
of : in expreſs words it is thus , No Judge thall compel any 
man ad legem manifeſtam , which implieth that the matter 
was otherwiſe obſcure if the party that was complained of,or 
ſuſpeced did not manifeſt the ſame by his own declaring of 
the truth, or matter enquired after, and therefore they uſcd in 
ſuch caſes to put him to Oath, and it he denyed the matter, or 
acquitted himſelf, the Judge would ſometimes diſcharge him,or 
otherwiſe put him to-his compurgators z and this was called 
lex manifeſta, or lex apparens:; and it was a trick firſt brought 
in by the Clergy,and the-Temporal Judges imitated them there» 
in; and this became a ſnare and {ore burthen to the Subjects, 
To avoid which, they complain of this new kind of Trial; 
and for remedy of this uſurpation, this Law reviveth and <lta- 
bliſheth the only and.old way of Trial; for Glamwil faith , Ob 
iafamiam non ſolet juxta legem terre aliquis per legem apparentem 
ſe purgare, niſi prius convicius fuerit vel confeſſus in curia ; and 
tacrcfore no man ought to be urged upon ſuch difficulties unleſs 
by the expreſs Law of the Land, The old way of Trial was 
frſt to bring in a complaint and witneffes ready to maintain the 
{ame and thereforc both appeals and actions then uſed to 
conclude thcir pleas, with the names . of witneſſes ſub-joyncd, 
which at this day is implicd in thoſe general words, in their 
concluſions, Et inde producit ſeam ſuam, that is, he brings his 
{e& or ſuit, or ſuch as do follow or affirm his complaint, as ano- 
ther part alfo-is implicd in thoſe words, Et hec paratus eſt veri- 
ficare, 'For.if the Plaintiffs ſe& or ſuit of witneſſes, did not 
tully prove the matter in-fa&t, the Defendant's averment was 
.made good by his own Oath, and the Qaths of twelve men,and 
fo the Trial was concluded. 


Free- 


Brafon f.to 6; 
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Mag.Charta. free- hold or liberties, ontlawed,or baniſhed, or invaded, 


Cap. 32s 


but by the. Law of the Land, and judgment of bis Peer, 
Nor ſhall Juſtice be ſold, delayed or denyed, 


' It's a comprehenſive Law, and made up of many Saxon Laws; 
or rather an enforcement of all Laws, and a remedy againſt op. 


pretlion, paſt, preſent, and to come 3 and concerneth firſt the 


perſon, then his livelihood 3 as touching the perſon, his life arid 
his liberty 3 his life ſhall be under the proteQion of the Law 
and his liberty likewiſe, ſo as he ſhall be ſhut into no place by 
impriſonment, nor out of any place by baniſhment, but ſhall 
have liberty of ingreſs and egrels. His eftate both real and 
perſonal, ſhall alſo be under the protection of the Law,and the 
Law alſo ſhall be free, neither denyed nor delayed. I think it 


- needleſs to ſhew how this was no new Law, but a confirmation 


of the old, and reparation added thereto , being much impair- 
> by ſtormy times 3 for the ſum of all the foregoing diſcourſe 


 tendeth thereto. 


Merchants ſhall have free and ſafe paſſage and tratle 
without unjuſt Taxes, as by ancient cuſtom they ought. 


In timeof War ſuchas are of the Enemies Countries 


ſhall be ſecured till it appear how the Engliſh Merchants 
are uſed in their Countries. 

That this was an ancient Law the words thereof ſhew , be- 
ſides what may be obſerved out of the Laws of Atheldred.and 
other Saxon Laws, Soas it appeareth that not only the Eng- 
liſh Free-men and Natives had their liberties aſſerred by the 


Law, but alſo Foraigners,if Merchants, had the like liberties for 


their perſons and goods, concerning trade, and maintenance of 
the ſame 3 and were hereby enabled to enjoy their own under 
the protection of the Law, as the Free-men had. And unto this 
Law the Charter of King John added this enſuing. 


It ſhall be'lawful for every Free-man to paſs freely to and 
from this Kingdom, ſaving Fealty to the King, unleſs in time 
of War; and then alſo for a ſhort ſpace, as may be for 
the common good , excepting priſÞners , outlaws, and thoſe 

| | Country 
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Country-men that are in enmity, and Merchants who ſhall be Mag.Charta, 


dealt with as aforeſaid. 

And itſeemeth that this Law of free paſſage out of the King- 
dom, was not anciently fundamental] , but only grounded up» 
on reaſon of State, although the Frec-men have liberty of free 
paſſage within the Kingdom according to that original Law, 
ſit pax publica per communes viasz, and for that cauſe, as I ſup- 
pole,it was wholly omitted in the Charter of Heary the third; 
as was alſo another Law concerning the Jews , which becauſe 
it left an influence behind it (after the Jews were extin& in this 
Nation ) and which continucth even unto this day, I ſhall inſert 
itio this ſhort ſum. 

After death of oe Jes debtor no uſury ſhall be paid,during the 
minority of the beir,though the debt ſhall come into the King's hand. 
And the debt ſhall be paid, ſaving to the Wife her Dower and main- 
texance for the children, according to the quantity of the debtors 
Land, and ſaving the Lord's ſervice \, and in like manner of debts 
to otbers, 

The whole doctrine of uſury fell under the Title of Jews; 
\ forit ſeemeth it was their Trade, and their proper Trade hither- 
to, Tt was firſt that I met with, forbidden at a Legatine Coun- 
cilnigh 300. years before the Normans times : but by the Con- 
fefſor's Law it was made penal to Chrittians, to the forfeiture 
of cſtate, and banilhing 3 and therefore the Jews and all their 
ſubſtance were holden to bein nature of the King's villains,as 
touching their eſtate; for they could get nothing, but was 
at his mercy 3 and Kings did ſuffer them to continue this Trade 
for their own benefit, yet they did regulate it as touching in- 
fants, as by this Law of King Fob, and the Statute at Mertox 


doth appear 3 but Hexry the third did not put it into bis Char- a4. Pay. 


Concil, Brx. 


299. 


Ibid. 623. 


Glanz.lib, 9 


cap. 1 6. 


ter, as I think, becauſe it was no liberty of the SubjeQs, but ra- Av. 1229. 
ther a prejudice thereto 3 and therefore Edward the tirſt wholly Merton.cap.s. 


took it b tatute made in his time, and thereby abo- Stat. de Fu- 
ON APY BY 4.9 , V9” Aa oth, v8 


liſhed the Jews. 


Tenants Lands, holden of Lands eſcheated to the 
King, ſhall hold by the ſame ſervices as formerly. | 
Oo | In 


* FU 


cap. 33. 
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c9p-3t. the Lords diſtreſs. 


'Preroge Reg. 
cad. 7, 
4 


20 af]. pl. 17. 


138 Edw.1.: 
Weſtm.z. C.1. 


Cap. 35+ 


cap. 36. 


Submitting to the judgement of the learned, I conceive that 
as well in the Saxon times as until this Law,any Tenant might 
alicn only part of his Lands, and reſerve the. ſervices to the 
alicnor , becauſe he could not reſerve {ervice (upon ſuch alie- 
nation ) unto the Eord Paramount,other than was formerly due 
to-him, without the Lord's conſent, and for the ſame reaſon 
could they.not alien the: whole Tenancy, to bind ; the Lord 
without his expreſs licenſe, ſaving the opinion in the book of 
Afſizes, becauſe no Tenant could be enforced upon any Lord, 
leſt he might be his enemy. Neverthelels, it ſeemeth that 4: 
fafio Tenants did uſually alien theic whole Tenancy 3 and al- 
though they. could not thereby bar the Lord's right, yet becauſe 
the Lord could not in ſuch caſe have the diſtreſs \ of his own 
Tenant, this Law ſerved ſo much from alienation , 'as rnight 
ſerve for ſecurity of the Lord's diſtreſs. But Tenants were nat 
thus ſatisfied 3 the Lords would not part with their ' Tenants, 
although the Tenants neceſſity was never ſo urgent upon them 
to.ſcl.their Lands3. and theretorg at length they prevailed by 
the Statute of Suia emptores to have power to (cll all, ſaving 
to the Lords their ſervices formerly due 3 and thus the Logds 
were neceſſitated to grant licenſes of alienation to ſuch as the 
Tenants could provide to buy their Lands. Nox was this 
ſo prejudicial to the Lords.in thoſe days, when the. publick 
quict was ſettled,as.it wquld haye been in formes times of War, 
when as the Lord's right was maintained mpre by. might an 
the aid of his Tenants, thanby Law, which then was: of itt 
PUWer. 

The 3 5th. Chapter I haye formerly wentioned) in \ Chape 
tex concerning the Clergy, 


No than” ſhall be appealed by a Woman for PY Jeath 
of any but her own husband. 


The right of appeal is grounded upon the greateſt intereſt 
Now becauſe the wives intereſt ſeemeth wholly to be ſwallowed 
up 


-- - 
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upin her husband 5 therefore ſhe (hall have an appeal of the Mag. Charta 


death of bim only ; and ſuch alſo was the Law in GlanvilPs 

time. How far this point of intereſt ſhall extend to the degrees 

of conſanguinity, the Norman Law formerly hath ſhewn., And 

againſt whom Appeals did lie, the Statute at Weſtminſter tells WWeſt.1.cap.1 4. 
us, vis. not only againſt the principal, but alſo againſt acceſſo- 

xiesz yet not againſt them till the principal be attainted, And 

becauſe it was ordinary for men of nought to appeal others in 

a malicious way, it was by another Law eſtabliſhed, that if the *//-2. cap.13 
party appealed was acquitted, the appealor ſhould not only 

render damages; but be imprifoned for a year. 


The Connty-conrt ſhall be holden at the wonted time. 

The Torn ſhall be holden at the accuſtomed place twice 
in the year, v1z. after Eaſter and Michaelmas. 

The view of Frank:pledges ſball be holden at Micha- 
elmas. 

The Sheriff ſhall not extort, 


The Sheriff *s Courts had now loſt ſomewhat of their juriſ- 
diction, though for time and place they are confirmed ftatu quo; 
to the end that through uncertainty thereof the ſuiter might 
not make defaults, and be amerced ; yet they loft much of their 
relpe& within the compaſs of theſe few years by two Laws,the xy,,,., . Y 
one of which made at Mertor, allowed all ſuiters to the rural - 
Courts to appear by proxy or Attorney, which it feemeth had 
power to vote for the maſters,; in all caſes publick and private 3 
and did not only themſelyes grow into parties and maintenance 
of quarrels;and fo ſpoiled theſe Courts of their common Juftice, 
but rendred the Free-men ignorant and careleſs of the common 
good of the Country, and given over to their own private inte- __ 
reſt, And though the corruption of Juſtice was ſoon felt, and 77% 1-© 9f33 
againſt it a Law was provided, viz.' that the Sheriff ſhould not : 
allow.of ſuch corrupt Attorneys; yet this was no care to the 
Free-men,who were till ſuffered to wax wanton at home,albeit 
that they were diſcharged from doing their ſuit in all other /Z4rlb. c.10, 
Hundreds but that wherein they dwell. The ſecond Law that _ 
took away-much honour from theſe Courts was that” Law at Ibid. 
LRES | Oo 2 Marl- 


Caps 36. 
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Meg.Charts, Marlbridgethat diſcharged the Baronage of England, and the 


Artic. ſup. 


Clergy from their attendance at ſuch ſervice, and this alſo open- 
ed the door wider to oppreſſion; for where greatneſs is, it carrj- 
eth therewith honour from the meaner ſort, and a kind of 
awe and ſtop unto the minds of ſuch men that otherwiſe would 
riot without reſtraint 3 and though it might alſo be faid, that 
the pretence of great men in ſuch Courts would over{way the 
meaner, and make ſtrong parties 3 yet it muſt alſo be acknow- 
ledged, that theſe parties being greater are the fewer , and do 
not (o generally corrupt all ſorts, as the corruption of the 
meaner ſort doz it's ſaid by the wiſe man, where the poor 
oppreſs the poor it's like a raging rain that leaves no food, 
The laſt branch in this Law is an inhibition to the Sheriff 
from extortion 3 and ſurely there was great need , and® much 
more need than ever, now that the Lords and Clergy are ab- 
ſent, It was thought that the great occalion of the Sheriff's 
oppreſſion was from above, I mean from the King that raiſed 
the values of the Farm of Counties granted to the She- 
riffs, (for in thoſe days Sheriffs gave no accounts, as of 


cart.cap.13414- Jater times they have done) and therefore the Charter of Kin 


Stat. de w1ice- 


Fobn, between the 17th. and 18th,chap. inſerteth this clauſe,Om- 


com. AN. 9 por Comitat. & Hundred, W apentag.& Trethingi ſint ad antiquas 


E. Zs. 


cap. 37» 


cap. 38, 


firmas abſque ullo incremento exceptis Dominicis Maneriis noſtris, 
But this did not work the work, although it took away 
occaſion, for the humour was fed from within, and turned to 
a ſore upon that place that could never be cured to this day, 
Nor could the wiſdom of times find other help to keep the 
ſame from growing mortal, but by ſcanting the- dyet; and 
taking away that power and jurisdicion which formerly it 
enjoyed. 

The 37th. Chapter hath been already noted in the Chapter 
of the Clergy next foregoing. 


Eſcuage ſhall be taxed as was wont in the time of 


Henry the ſecond. 


The Charter of King Fohx hath ſuperadded hereunto this 


enſuing proviſion, There ſhall be no Eſcuage (et in the Rog 
om, 


—_ 
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of his eldeſt Son a Knight, and on marriage of his eldeſt 
Daughterz and for this there (ha]l be only reaſonable aid, 
And in like manner ſhall the aids of the City of Lo»dox be fer. 
And for the aſſcfling of Eſcuage we will fummon the Arch- 
Biſhops, Biſhops, Abhots, Earls, and greater Barons of the 
Kingdom , ſpecially by our ſeveral Writs, and will cauſe to 
be ſummoned in general by our Sheriffs and” Bailiffs all other 
our Tenants tn capite, to be at a certain day after forty days at 
the leaſt, and at a ccrtain place; and we will ſet down the 
cauſe in all our Writs. And the matter at the day appointed 
(hall proceed according to the counſel of thoſe that ſhall be 
preſent, although all that were ſummoned do not come. And 
we will notallow any man to take aid of his Free-men , unleſs 
for redemption of his body , and making his eldeſk Son a 
Knight, and one marriage for his eldeſt daughter; and this ſhall 
beia reafonable aid only. 

Thus far the Charter of King Fohn concerning this point 
of Tax or Aﬀeſſment; and if the Hiſtory ſaith true,the Charter 


doms, except for the redeeming of the King's perſon, making Mag.Charta. 


of Henry the third was one and the ſame with thar ot King M Pars 


Jobn,then either this was not left out in Hexry the third's Char- 
ter, in that Hittorians time; or it it was omitted in the origi- 


nal, it was ſuppoſed to be included in the general words of 


the Law, as being accuſtomed in times paſtz and then theſe 
particulars wilt be emergent : Firſt, that the Aids and Eſcuage 
in Hexry the firlt's time, were affeſſed by the fame way with that 
in this Charter of King Foh#; for that all the quarrel between 
the Lords and King Fob#,was concerning the Charter of Hemry 


the firſt, which the Lords (ware to maintain, Secondly , that 


M. Paris, 
An 1:14, 
215 


neither Aids nor Eſcuage were granted, or legally taken , but , _ -1,, , 
by Ack of Parliament , although the rate of them was ſettled ,,p. 5. 


by common cuſtom , according to the quantity of their Fee, 


Thirdly, that ſome Parliaments in thofe times as concerning cap. t. 


ſuch matters, conſiſted only of ſuch men as were concerned by M7. kc 36. 
way of ſuch charge,by reaſon of their tenancy,tor Eſcuage only 
concerned the Tenants by Knight*s-ſervice z and theretore thote 


only were ſummoned unto ſuch Parliaments as only w— 
| cerne 
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Mag.Charta. cerned Eſcuage - nor had the City of Londen, nor the Burgeſles 
right to yote in. ſuch caſes, it is (aid p.258;And thus the Forelt 
Laws that were made in the time of Rich, 1. were made by the 


Hovden, 445+ 


Gloſſ tt. 
Baron. 


conſent of. Arch- Biſhops, Biſhops, Abbots, Earls, Barons, and 


Knights of the whole Kingdom 3 for what the great men gain» 
cd, they gained for themſclves and their Tenants. And the truth 
is, that in thoſe times, although publick damage concerned all, 
yet it was oxdinary for Kings to make a ſhew of ſummoning 
Parliaments, when as _ properly they, were. but Parliamentary 
mectings of ſome ſuch Lords, Clergy, and others, as the King 
ſaw moſt convenient todrive on his own deſign; and therefore 
we find that Heary the third about the latter part of his Reign, 
when his government grew towards the dregs, he having in 
the Kingdom two hundred and fifty Baronies, he ſummoned 
unto one of theſe Parliamentary meetings, but five and twenty 


Barons, and one hundred and fifty of his Clergy. 


Neverthe- 


le(s, the Law of King John was fiill the ſame, and we cannot 
rightly read the Law in ſuch Precedents, as are rather the 


birth of will than reaſon. 


Fourthly, that no-aids were then 


granted, but ſuch as paſſed under the Title Eſcuage, or accord- 
ing thereunto ; for the words axe, No Eſcrxage. ſhall be demaud- 
ed, or granted. or taken, but for redeeming the King's perſon, 
Knighting of his Son, or Marriage of bis Paughter. Nox is the 
way of aſſclling in theſe times different, ſaving that inſicad of 
all the Knights, two only are now choſen in every County 
the Tenure (as it ſeemeth) firſt giving the Title. of that. order, 
and both Tenure and order now changed into. that Title taken 
up for the time and occaſion.Fitthly,that it was then the avcient 
cuGom, and ſo uſed in the time of Hexry the firſt ; that the 
advice of thoſe then preſcnt, was the advice of the whole, and 
that thejr advice paſſed for a Law without contradicion, or 
notwithſtanding the King's negative voice 3 for the words are, 
The matter at that day ſhall proceed according to the cqunſel of thoſe 
that ſhall be preſent, although all do not come; and therefore that 
clauſe inthe King's oath,quas valgus eligerit,may well be under- 


ſtood in the future, and not-in the prcter-tenſe. 


Laſt of all, 


though not gathered from the Text of this Law, whereot we 


treat, 


— 
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them alſo;to a& without the conſent of , thoſe men, as occalion 
ſhould offer, But Hexry 3d. not fatisfigd with this ancient and 
ordinaxy way of afſeſſmept ypor ordinary occaſions, took , up 
that extraordinary courſe of: aſlefſment upon 211 the, Free- men 
of the Kingdom, which was formerly taken up only in that 
extraordinary occaſion of xedeeming of the King's or Lord's 
perſon out of, captivity , 3nd. common, defence of the Land 
from piracyz apd,ypder the Title, of Nanegyelt, which was now 
abſolutely 063 apd hanged yp fn ghains as, a monument of op- 
prelhon. Nevertheleſs, it cannat be denycd but that in former 
times the Free- men were asdeeply taxed, it nat opprefſed with 
payments tq theix, Lords at fuch times as they were charged 
over to the King,ip.the cales atgrclaid, 3s by the latter, words 
of the Law atguglaid of Ring Foþ7 doth-appear, and whereby 
It's probable that the inferious Lords were gainers, The con» 
cluhon ot the Charter of Henry the third (the (ame ſuiting 
alſo with the third: obſeryation foregoing) doth not a little 
favour the ſame 3 for it's expreſly ſet down that in licu of the 
King's confirmation of the Charter of liberties aforeſaid, not 

61 only 


ſet them up for a monument to future times , for - 
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Mag.Charta. only the Arch- Biſhops, Biſhops, Abbots, Priors, Earls, Barons 


AL. Parss. 
Alte 1227. 


and Knights, but alſo the Free-men, and all the Kingdom gave a 
fifteenth of all their moveables, 

And thus have 1 ſummed up and compared both the copies 
of the grand Charters of Eng/a»d's liberties (ſaving two parti- 
culars inſerted into the Foreſi-Laws of Henry the third, wherein 
if any thing had been new and unreaſonable, King Fobn might 
have colour to except againſt them as extorted by torce , and 
Henry the third might { as he was adviſed) plead nonage, and 
ſo they might have been choaked in their birth 3 but being all 
conſuetudines, as in the concluſion they are called 3 and Kings 
aſhamed to depend upon ſuch frivolous exceptions , it may be 
wondred what might move them to adventure fo much blood» 
ſhed, and themſelves into ſo many troubles to avoid their own 
ads, unleſs the writing of them were an obligation * acknow- 
ledged before the World 3 and they reſolving ſecretly to be un- 
der none, were loth to publiſh the ſame to all men. It's a 
ſtrange vanity in great men to pretend love to Juſtice, and yet 
not indure to be bound theretoz when as we ſee that God him- 
{elf loves to be bound by his word, and to haveit pleaded, be- 
cauſe he delights as much to be acknowledged true in perform- 
ing, as good jn promiſing, But neither was King Foh# or Henry 


' the third, of this ſpirit 3 fain they would undo but could not. 


Marlb. cap.5+ 


Prerog. Neg. 
Eap. 9 


It's true, it was at the firſt but a King's Charter ot confirmation, 
and had Kings been patient therewith, it might have grown no 
bigger 3 but by oppoſition it rooted deeper a1id 'grew vp! unto 
the itature of a Statute, and ſettled ſo: faſt as/ it -can ' never be 
voided but by ſurrender from the whole body. 
Having thus ſummed up the'liberties of the Subjes and Free» 
men of England under this Charter , I ſhall make ſome appen- 
dix hereunto, by annexing a few additionals'in-theſe times cfta- 


bliſhed 3 and although they come not within'the 1etter of the 


grand Charter,yet are they ſubſervient thereunto, And firſt con- 
cerning the King; and this either as he is King, or as he is Lord. 
As King he had theſe prerogatives above all'Lords. 


The King ſhall have the cuſtody of Fools and Tdeots 


Lands 


.. 
is a 8m x +. 


ſhall provide a Baili 
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Lands for their maintenance, and ſhall render the ſame 
to thear heirs. 


And concerning mad-men and lunatichs, the King 
iff for their maintenance, rendring 


account to them when they are ſober, or totheir admini- 
rators. 


It is no leſs liberty or privilege of the people that Fools and 
mad perſons are to be ordered by Tutors, than Children, and 
theretore this may be annexed to the reſt ot the liberties as well 
as the other. © Nevertheleſs, it ſcemeth that the Laws took 
them into their regard, in reſpe& of their eſtates, which might 
be abuſed to the prejudice of the publick , rather than out of 
reſpect had to their perſons. Now becauſe there is a difference 
between the diſability of theſe perſons, the one being perpe- 
tual, the'other temporary 3 therefore is there alſo by theſe Laws 
a difference in the diſpoſal of their eſtates 3 for the Tutor had 
aright in the diſpoſing of the one, and but a bare authority or 
power in providing for the other. Secondly , the perfon of 
the Tutor is to be conſidered: Anciently it was the next kind- 
red, grounded, as I conceive,upon the natural affe&ion going. 
along with the blood 3 and this ſo continued in cuſtom until 
theſe-times : for though the Miror of Faſtice faith, that - He 
the firſt brought in that courſe of giving the cuſtody of theſe 
dilabled perſons to the King, as hath been formerly obſerved, 
yet Braon that wrote long after the time of Hemry the firſt, 


Teaking of theſe kind of perſons ſaith, Talibus de neceſſitate © 


dandur eft tutor vel cxrator,, not ſo much as mentioning the 
King in the caſe. And in another place, ſpeaking of ſuch as 
xe alient jrris,laith, that ſome are under the cuſtody of their 
Lords, and others under their parents and friends. But let the 
time of the entrance of this Law be never ſo uncertain , it's 
now a declared Law, that the King in ſuchcaſes is the common 


_ Curator or Tutor of all ſuch perſons, as he is a chief Juſtice, 


rendring to every one his right, 
The King ſhall have the Wrecks of the Sea. 
' What (hall be called a Wreck, the Statute at Weſt, 1. decla- 
x METS P Pp 'reth 


cap, I'o, 


Lib.1. cap.te. 


Prerog. Reg. 


cap. 11. 


Weit Lc. 8. 


raF#.lw.s. 
cap. 20. 
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reth, viz. where the ſhip ſo periſheth that nothing therein eſca. 
peth alive 3 and theſe are rather in their original committed 
to the King asa Curator, than given him as a proprietor , al. 
though that cuſtom hath ſince ſettled a; kind of right, which 
may perhaps be accounted rather a Title by coppel. - For the 
fundamental ground is, that.the right owner cannot be manj= 
teltcd., and therefore the King ſhall hold it; and it the right 
owner can be maniteſted, the King ſhall hold it till the owner 
doth appear. | 


P Marlb. cap.z7 The heir in Socage-Tenure , ſhall have an Aion of 
Waſt, and an account againſt his Guardian for the pro- 
fits of the Lands and Marriage. 


The heir in Socage being under Age ſhall alſo be under cus 

Brafton, l1b.2. gody of ſuch guardian of the next kinred, who cannot . chal- 

Fe 97 lenge right of inheritance in ſuch Lands ſo holden, as if the 

Lands deſcended from the Father's (ide, the Mother, or next 

of the kinred of the Mothers fide ſhall have the cuſtody ; and 

ſo if the Lands deſcend from the Mother, the Father , or next 

kinred of the Father's fide ſhall have the cuſtody. And this 

cuſtody bringeth with it an Authority or power only , and no 

right, as in caſe of the heir in Knight-ſervice 3 and therefore 

cannot be granted over as theWardſhip inKnight-ſcryice might, 

but the guardian in Socage remaineth accomptant to the heix, 

for all profits both of Land and marriage, The, fyll age of 

Tenant in $ocage, is ſuch Age wherein ke is able to do that fer- 

vice, which is 14 years, for at ſuch Age he may be.able by com- 

mon repute to aid in Tillage ot the ground, which is bis proper 

= ſ:rvice. But the Son of a Burgeſs hath no ſet time of full Age, 

| but at ſuch time as he.can tell money, and meaſyge cloath, and 
lj ſuch work as concerns that calling. | 


ALrton.cr, Widows deforced of their Dower of Quarentine. ſhell 
by AGFion recover damages till they recover their Dower. 


l + They ſhall alſo have power to deviſe their crop ariſing 
Braften, 1b, from her Dower. | 


cap, 40. It was uſcd that the heir ſhould have the crop with the _ 
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but this Statute altered that former.uſage, and yet ſaved the 
Lord's liberty to diltrain if any ſexvices were due, 


Writs de conſimili caſu granted in caſes that fall jm. x. c.14. 


under the ſame Law,and need the ſame remedy,and ſuch 
Writs ſhall be made by agreement of the Clerks in the 
Chancery, and advice of ſuch as are skilful in the Law. 

It was none of the meaneſt liberties of the Free-men of Exg- 
land, that no Writs did iflue forth againſt them , but ſuch as 
were anciently in uſe, and agreed upon in Parliament, And it 
was no leſs a grievance and juſt cauſe of complaint, that Kings 
uſed to fend Writs of new impreſſhon to execute the diGates of 
their own wills, and not of the Laws of the Kingdom, as the 


complaints of the Clergy in the times of Hexry the third do x4 Par;, 2g. 
witneſs, Nevertheleſs, becauſe many mens caſes, befel not di- dit._Artic. 44. 


realy within the Letter of any Law for remedy, and yet were 
very burthenſome, for want of remedy it's provided by this 
Law, that in ſuch emergent caſes that do befal within the in- 
convenience, (hall be comprehended within the remedy of that 
Law, 


Aid to make the Son of the Lord a Knight, and to 


marry his eldeſt Daughter, ſhall be aſſeſſed after the rate Wef.r.cap.zs 


of twenty ſhillings for a Knights Feez and twenty ſhil- 
lings for 20 pounds in yearly value of Socage-Tenure. 
The uncertainties of Aids are by this Law reduced and (ettl- 
ed, as touching the ſum, and thereby delivered the people 
from much oppreſſion , which they ſuffered formerly. Nor 
was only the particular {vm hereby, but alſo the Age of the 
Son when he was to be made a Knight®, viz. at the age of 
hftecn years; too ſoon for him to perform Knight-ſexvice, 
but not too ſoon for the Lord toget his money. And the 
Daughter like wiſe was allowed to be fit for marriage at ſeven 
years of Ape, or at leaſt to give her conſent thereto , albcit 
that intruth (he was neither fit fox the one or other: and 
therefore it muſt be the Lord's gain that made the Law, and 
it was not amiſs to have the aid before-hand , though the 
Pp 2 mare 
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marriage ſucceeded not tor many years after z and it the Lord 
died in the interim, the Executors haviog aſſets paid it, or 0- 
therwiſe his heir. 


w—_— _———__— 
b—_—C— 


CHAP. LXVIIL 


of Crs, and ioete Mectedings. 


Eſides the Courts of Juſtices itinerant, which were anci- 
B ent as hath been ſaid , other Courts "have been raiſed of 
later birth, albeit even they alſo have been of ancient conſti- 
tutions , and divers of them itinerant alſo, and ſome of them 
ſettled in one place, The work of the Juſtices itinerant was 
univerſal, comprehending both the matters of the Crown and 
Common-pleas. That of oyer and termzner is only of Crown- 
pleas originally commenced, and 'enquired of by themſelves, 
and granted forth upon emergent crimes of important conſe- 
quence that require ſpeedy regard and reformation, Juſtices 
of Gaol-delivery have a more large work, that is, to deliver 
the Gaols of al) criminal offenders formerly indicted or betore 
themſelves. Juſtices of Afhzeand Nift prixs are to have cogni« 
{ance of Common: pleas only, and tor the molt part are but for 
enquiry. All which ſaving the Juſtices ztinerant in ancient uſe 
were inſtituted about theſe times, and therewith ended both 
the work and common uſe of the ancient iters z and yet all 
theſe later Courts jointly confidered have not the like compre; 
henſive power that the zters had, for they had the pouwcr of 


| hearing and determing all cauſes, both of the Crown and 


Common:-pleas, albeit in a different manner 3 that is to fay, 
in the firſt times promiſcuouſly united into one and the ſame 
perſon ; but ſoon after the Norman times, and more clearly 
inthe time. of Heyry the ſecond, that power was divided into 
{cveral perſons, ſome litting, upon the Common: pleas , others 
upon the Crown: pleas: The Judges of theſe journeying courts 
were ſpecially afligned by the King, as in the caſe of the Gaol- 
dclivery 


a 
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delivery,or ſettled by the Law upon the Judges of both benches 
at Weſtminſter, as in caſe of oyer and terminer, and of the Af+ 11.2.cav.29. 
fizes or Nift prius, ſaving that inthe laſt "caſe they were aſlo- 
ciated with Knights in the Counties for the taking of 7-4. c. 30. 
Alltzes, 

Now concerning the Courts that were ſettled : ſome were 
ſettled or annexed to the King's perſonal rcfidence , as the 
Chancellour's Court 3 for in theſe times it began to have a 
judiciary power of eminent ſtature , and growing out of the 
decays of the great chick Juſtice of England, Then alſo the 
King's-Bench was annexed by the ſame Law unto the King's:x7.;.. 
Court or perſonal re{tdence, as it anciently ever had that _riic. (up, 
honour 3 - although it feems the endeavours were to make it like cart. cap.1 5. 
the Coinmon. pleas in that particular. Another and laſt Court 
that was ſettled in this manner, was the Marſhal's Court, which. 
in the original only concerned the King's houſhould, but after- 
wards compaſſed in a diſtance of the neighbouring, places, be- , 7:.4./9. 121 
cauſe the King's attendants were many in thoſe times z when as 
the Courts of Juſtice continually attended on his perſon : and 
this precin& was called the Vergez and all caſes of debt and 
covenant, where both parties were of the Houſhold, and. of _4,;;- ſup. 
Trelpaſles vi & armis,where one of them was of the Houſhold, care. cap. 3, 
were handled in the court of the Verge, or the Marſhal's Court, 
And inqueſts of death within the ſame ſhall be taken by the 
Coroner of the County , with the Coroner of the Houſhold. 
Other Courts were rural, and afixed alſo to ſome certain 
place, cither of the County or Town, or other particular place, 
That of the County ſuffercd in theſe times gicat dinuinution, 
even almoſt to defirucion, by a Law retixaining the power 544, Gyuc, 
thereof only to Treſpaſſes of 40 5. value or under 3 for though cp. gs. 
formerly the King's Juſtices incroached upon the County- 
Courts and contracted ſuits before themſelves, which by the 
ancient Law they ought not yet it was ever illegal, and the 
County- Courts held their right cill this Law was made, which: 
kept under thoſe inferiour Courts , and made them of Icfs 
account than formerly. Nevertheleſs, the King's Juiticies, or 
Writ to the Sherifts, oftentimes enableth the infertour Court 
LO 
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Wefi.t cap.13. 


Coroners. 
Veſt.1 .cap+L0, 


Sheriffs, 
cArtic. ſuper 


cart. cap, 9. 


Abrorecap.1. 
DCE. 3: 
Stat. de v.c. 
FE.tz; 


to have cogniſance of caſes of greater value. Laſtly , a rule 
was ſet to the ſmaller Courts of Corporations, Fairs, and Mar. 
kets, viz. that no perſan ſhould be ſued in any of them, which 
was not a debter or pledge there. 


m___—_ 


CHAP. LXIX, 
Of Coroners, Sheriffs, and Crown-pleas. 


Oroners ſhall be choſen in the County from the wi. 
ſeſt, greateſt, and chief men of the Convtrey. 


Of theſe Officers formerly hath been ſpoken , as tonching 
their cleion, qualification, and work : this Law brought in 
no change of any tormer i.aw, but only of a former cuſtom 
gained by the(e degenerating times, which brought men into 
place that were far untit . who otherwiſe of poor and mean 
condition maintained themſelves by bribery and extortion,and 
being tound guilty had not ſufficient to give recompence. This 
Law therefore revives the firſt Law, & holds theſe men to their 
work of taking Inqueſts and Appeals, by Indenture between 
themſelves and the Sheriff, and theſe were to be certified at the 
next coming of the Juſtices, 


The Free-holders in every County, if they will, ſhall 
ele@ their own Sheriff, unleſs the Sheriffwick be holden 


in Fee, 


This was indeed the ancient cuſtom ; as the Officers of the 
Kingdom were elegible by the Common-council of the King- 
dom, {o were allo the Officers of the County, choſen by the 
County, But within a tew years in the time of Edward the 
ſecond, comes another Law 3 that the Sheriffs ſhall be ap- 
pointed by the Chancellour, Treaſurer, Barons of the Exche- 
quer, aud the Juſtices , which Law was made in favour ot the 
people, as by the file of that Statute doth more fully appear: 


tor though at the fixli bluſh it may ſeem a privilege lolt » 
the 


. 
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the Free-men, that theſe great men ſhould have the eleion of 
the Sheriff3 yet it proved a great advantage to the common 
quiet of the peoplein thoſe times of parties, and was fo ap-, 
prehended : Otherwiſe as the caſe ſtood in thoſe. days of Ed- 
ward the ſecond, It was no time for him to gain upon the 
peoples liberties. Nor had the Statute of Articuli ſuper cartas, 
whereot we new treat,becn penned with theſe words, if they 
will; and queſtionlcſs in theſe days we now live in: if the 
peoplc had but a little taſt of this ſeeming liberty of elcQing 
Sheriffs in the County- court , as formerly it was uſed, it 
would be ſoon perceived that the election of theſe chick Of- 
ficers were better diſpoſed in ſome other hand if rightly 


purſued. 
Ee ; Chaxcemed- 
' Homicide by misfortune ſhall not be adjudged murs* ly. 
ther. = Marlb.cap,zy. 


That the Saxons made difference between homicide by miſ- 
fortune, and that which was done felleo animo, or with a ſpirit 
of gall, formerly hath been ſhewed 3 now what it was that al- 
tered the caſe, I cannot ſay. unleſs the violence, cruelty,and op- 
preſhon of the times: formerly all kind of Man- ſlaughter was 
finable, 1 mean in the Norman times, and fo might more ratio- 
nally be rarked into one degree z but now the puniſhment be- 
gan to change from torfeciture of eſtate, and lols of member, 
to death, and forfeiture of eſtate z and therefore it was more 
neceſſary to make the difference in the penalty,lecing in the tne 
formerly, a difference was obſerved; and this difterence to aſſert 
by a Law that might limit the invenomed ſpirits of the Judges 
of tholc days. 

Robbery puniſhed by death. Robbe 

This crime hitherto was puniſhed by fine and loſs of member, P 
at the utmoſt, but is now made capital,and puniſhed with death. 
One example whereof, and the firft that tory maketh mention 
of, we find of an Iriſh Nobleman in the days of Herry the 
third, who ſuffered death for piracy;and it was a Law that then, 
though rigorous, yet ſeaſonably was contrived to retard the 
beginnings, and haſten the concluſion of a Civil "_— in a 
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Rape, 
Vejt.t.cap.13- 


— —_J__yſllMe Ee 


Nation who value their eltates and liherties above their own 
lives, 


Rape upon the complaint of the party violated, mad: 


within forty days. ſhall have right, If the delinqu-ut 


be convided without ſuch complaint made he ſhall be 
fined and impriſoned. 


Before this Law, this crime was but finable, unle(s the fat 
was committed upon a Virgin, for then the member was lot, 
And this was the Saxons Law 3 but the Normans inflicted the 
loſs of the member upon all delinquents in any Rape. Nor 
was this made Felony by any Law or cuſtom that I can find, 
till about thcſe days. It's true, that Canutns puniihed it capitis 
eſtimatione, by way of compenſation , which rather gives a 
ruleot damages to the party wronged, than importeth a 'pu- 
nilhment inflidcd for an offence done againſt the Crown, as 
if it were thereby made capital, But for the more certainty 
of the penalty, another Law provideth, that if the Rape be 


IW:f.z.cap.34 committed without the womans conſent ſubſequent, ſhe may 


have an appeal of Rape. And though a conſent be ſubſequent, 
yet the delinquent upon indictment found ſhall (uffex death, as 
in the caſe of appeal. - But if a Wite be carried away with the - 
goods of her Husband, beſides Attion of the party, the King 
(hall have a fine. If the Wite clopeth (he ſhall loſe her Dower, 
if ſhe be not reconciled before her Husband's death. All which 
now recited proviſocs are comprehended together in one 
Chapter, and yet the Chapter is, partee per feſſ, French and La- 
tin: ſo far thereof as concerneth death was written in 
French, being the moſt known Language to the great men in 
general, many of whom were French, by reaſon of the intereſt 
that Hexry the third had with France in his. late Wars againlt 
the Barons, It was therefore publiſhed by way of caveat, that 
no perſon that underſtood French might plead ignorance of 
the Law that concerned their lives. The relidue of that Chapter 
was Written in Latin, asall the other Laws of that Parlia- 
ment were, upon grounds formerly in this diſcourſe noted. 
Pne proviſo more remaineth, which is alſo comprebended » 
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the (ame Chapter with the former , viz. Any perſon that (hall 
carry away 4 Nun from her bouſe, ſhall ſuffer impriſonment for 
three years, and render damages to the bouſe, \This crime was 
formerly only inwombed-in the Canon-Law, 'and now 'born 
and brought forth: into the condition of a Statute-Law, rather 
to vindicate the right of the Free-men, than in any reſpec had 


tothe Clergy, who had been very bold with the liberty of the Antiq B 
Free- men in this matter 3 for Arch-Biſhop Peckham, not a year-{\, 197. 


before the making of this Law, for this offence had excommu- 
nicated Sir Osborn Gifford, nor could he get abſotution but vpon 
his-penance: firſt he-was diſcipled with rods three times, once in 
the-open Church at 7/ton, then in the Market-place at Shafts- 
bury, and laſtly in the publick Church there ; then he muſt faſt 
divers months. Laſily, he muſt be difrobed of all Military ha- 
biliments, viz. Guilt Spurs, Sword, Saddle, golden Trappings, 
and to uſe no brave garments, but ruſſet, with Lamb and Sheep- 
Skins z to uſe no ſhirt, nor take up his order again, until he 
had ſpent three years Pilgrimage in the Holy Land : and unto 
this penance the Knight by oath bound himſelf, A firange 
power, and to repreſs which it was time for the people to look 
about them, and rather to puniſh delinquents thernſelves, than 
toleave it to the will of ſuch men as never had enough, 


Concealment, or negteF of apprehending of Felons, Concealment 


puniſhed by fine and impriſoument. 


In thoſe ancient times, purſuits of Felons with hue and cry 
were made by Lords of Mannors, Bailiffs of Liberties, Sheriffs, 
and Coroners, whereas now they are made by Conſtables. Ste 
more-in the Chapter of peace, Eſcapes alſo were puniſhed with 
hine and impriſonment : and in fame places the Lord had the 
tine; in other places the Sheriff, and in ſome cafes the King) yet 


in no caſe was- any fine aſſeſſed or taken till: the 'Trial- before 
the Tuktices. 


Perſons defamed for Felony, not ſubmitting to Trial 
by Law, ſhall be committed to cloſe and hard impriſon- 


ment. 
Q 5 [c 


of Felons. 
Weſt.t.cap. 9. 


Feſt. x cap. 3. 


Defamed 
Felons. 
IVeji.1.cap 8, 


rif, 
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It hath been accounted an extream conſtruction of this Law, 
and queſtionleſs (o.it is, that this Law ſhould warrant that 
puniſhment of preſſtag to death, which hath bcen of later times 
moreconſtantly uſed than, former times ever knew of; for 
though it be:granted that ſome trick of * torture was ſometimes 
uſed, even betore the Normans tumes, and fo might now and 
then leave ſome few examples after the Norman. times, yet 


. did the Law never patronize ſuch courſes.ctpecially if the death 


of the party. ſuſpected; enhued thereupon , ' but accounted it 
Man- ſlaughter. And the end'ot this Law was not to put a man 
to death, but to urge him to confeſs; and'fo Briton ſaith, fuch 
as willnot {ubmit to Trial, ſhall be put to-penance till he ſhall 


_ pray to be adinitted thereuntoz and therefore the penance then 


uſed. was fuch as did not neccffarily infer death; nor was it a 
final Judgement in.the Trial, but: only a 'means- thereto: and 
theretove it might rather confift in denyal of conveniences than 
inflicting of pain. Now in what cafcs it was uſed , may be 
underſtood from the manner of the Indictments in thoſe days, 
whereof (beſides appeals by the party ) forme were of particular 
fact done; others only of a Fame: and it may be conceived 


-30. that the courſe in the fecond was, that it a man would not (ub- 


mit, but would ſtand mute, he was put to this kind 'of impri- 
ſfonmentzfor the difcovering Law, was by Heary the third taken 
away, But it the delinquent was politively accuſed of a Fe- 
tony, and thereupon indicted by a witneſs of the Fact, and then 
it the delinquent would not ſubmit to his Trial by Law,infuch 
caſe the tinal Judgement was to die, Onere, fame, &e, becauſe 
in the one there was a Fact athrmed againft him by a witnels, 
andin the other only a tame or ſuſpicion, which is not preg- 
nant againſt the life of a man., But this manner of indictment 
being now laid afide, and all proceedings being upon a Fact 
afirmed againit the party, I conceive this Law of no uſe at all 
in theſe days. 


Bail ſhall not be allowed to Out-laws fore jured, 
Thieves taken in the AF, notorious Thieves , appealed 


perſons, burners of houſes, breakers of priſon 3 falſe 


corners, 
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coiners, connterfettersof the Broad-ſeal, prijorers 107 
excommunication,open malefators,and Traitors againſt 
the King. 


The fix firſt are in nature of perſons aftajntcd either. upon 

their own confection, or fuch manifeſt evidence as in common , _ 
reaſon cannot be painſaid 3 all which were before this Law 01997%1.10.1 4 
under bail; yea the laſt of all, although the moſt heinous of ©? 
all, was in the ſame condition. - As touching breakers . of * pri- 
ſon, in theſe times it was Felony, for what. cauſe; focver' they 

were committed.z and therefore their impriſonment was with 

out bail, for who ſo makes no conſcience cf breaking the 
priſon, his credit will Jittle. avail: yet it muſt be acknow- 
ledged, that the Law impriſoned few without bail in thoſe 
foregoing times, but, incaſe of Felony or executions but after- 

waxds the calcs of commitment being oreinary,even.in matters 

-of mean proccls , and becauſe mens credits; waxing weak by 

the weakneſs of their eltates, now waſted by the civil Wars; 
therefore in Edw. the ſecond's tine a Law was made to reſirain 

the Felony in ſuch caſes,only to the breach of priſon by ſuch as 
-were committed for Felony. + And as touching impriſonment 

upon excCommunication,it's maniteſt that within hve years .be- 

fore the making of this Law,it was complained that. ſuch were 

fet at liberty by the King's Writ de homine replegiands , without , 411; M4. 
the Biſhop's conſent, But now the Clergy had gotten the day Pas;.. 
of the.Law, which did much decline from that guard of impi« 
fontnent but hated perpetual imprifomment. Nor was this com- 

phint grounded upon any other Lawthan that of the Canon, 

tor the common Law ever held the ſupreme cognilance of E x- 
communication- within it's own power, as upon the Writ de 

quare excommuntcato, may appear. Other crimes are yet alſo by 

this Law allowed bail, {uch as arc perſons indicted of Larceny, 
before Sheriffs, e, perfons tmpritoned upon light grounds 
Receivers, and Acceforics before Felony , Teeſpatters perſons 
appealed by provers, after the death of the approvers. 1t bail 

be- granted otherwiſe than the -Law allowerh, the party that al- 
loweth the ſame, ſhall be'fmed, impriſoned, render damages, or 
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falſe news. 
Wefe.1.cap.34- 
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«PFerton.c.3« 


Marwlb. cap.v, 
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Treſpaſſers |. 


forfeit his place as the caſc ſhall require. And thus the iniquity . 
of the times was ſo great, as it even forced the SubjeRs to for- 
go that which was in account a great liberty to ſtop the courſe 
of a growing miſchief. 


Spreaders of © Publiſhtrs of falſe news, whereby diſcord or ſlander 


may ariſe between the King and his people , ſhall be im- 
priſened il] be produce the Relator. 


It is therefore an offence againſt the Crown, to procure-or 
maintain an ill.conceit in the King of-the- people; or an ill 
conceit in the people of the King 3 and it's as well an offence 
againſt the Crown for the King to conceive ill of his people, as 
for them of him, . But all. muſt be grounded upon falſhood; for 
truth reſpe&s'no Man's perſon 3 and all-Men are equally bound 
by. that woe, it they call good «vil, or evil- good 3 although 
difference muſt be made in the manner of repreſentation. And 
upon this ground of maintaining ſtrife, was a Law made alſo 
againſt conſpiracy to-make or maintain indiment , ſuit, or - 
quarrel, and it was likewiſe finable, 

Rediſſeiſors and poſtdiſſeiſors fonud upon verditt be- 
fore tbe Sheriff, Coroners, and Kvights, ſhall be impri- 


ſoned. 


Formerly redifſeiſin was under no other Law -than that. of - 
difſeilin, but by this Law made a matter belonging to the 
Crown, and tryed before the ſame Judges that had the power 
of .enquiry of all offences againſt the Crown. - The penalty of 
impriſonment in this caſe was to be without bail, but only by 
the King's Writ de homine replegiando ; and yet even thus the 
penalty was not ſufficient.to reſtrain the offence, and therefore 
a Law was made to abridge the power of that Writ, as touch- 
ing ſuch offender, and they became irremediable as. touching ' 
their liberty by that Writ , beſides that upon xecovery had a- 
gainſt them they loſt double damages. . 

Treſpaſſers in Parks and Fiſh-ponds convided within 
a year and a day ſhall render damages , ſuffer impri- 


Hep.1.cap.:0 ſonment. ſor three years, and give ſecurity of good beha- 
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viour for time to come. If any m_ be taken ina Felo- 
nious manner, he ſhall be proceede 


From the times of Ring Steven,the Lords and great men en- 
deavourcd to advance their power and greatneſs, fo high. above 
the meaner ſort of Free-men, as they made Kings continually 
jealous of their power. Caſtles had been a bone of long contcn-+ 
tion between them, but they being for the moſt part taken a» 
way, the ſtrike was about priſons, and power to impriſon of- 
fenders 3 and that alſo after much oppoſition they laid aſide : 
yet the violence of theſe times being ſuch, as (though Felonies 
were {omewhat dreaded) Treſpaſſes of the higheſt nature were 


little regarded, ſuch as were riotous hunting in their Parks, 


and fiſhing in their waters. The Lords and great men made 
it their laſt requeſt, that at.leaſt. in-{ſuch caſes, they might have 
powerto impriſon ſuchas they found ſo Treſpalling ;. but this 


was alſo denyed them, though by Henry the third in his firſt Merton cap. 11 


time, when as yet the government was not worſted by projeas 
of arbitrary power, or corrupt counſels of Foraigners,nor him= 
ſelf a man able to ſway. with the Lords in matters that were of 


doubtful prerogative. And to ſpeak indifferently, it's better 


for the liberty of the ſubject, that the' power of impciſonment 
ſhould be regulated only by the King's Writ ordered by Law, 
than-by the warrants of great men, eſpecially in their own caſes; 


and therefore in this matter the King's prerogative was a patron' 


to the Free-mens liberty..: Nevertheleſs, theſe great men give 
not thus over their game, for though in times of publick cala- 
mitics, little place is left for pleaſure tv. any man 3 yet when 
times are grown to more quiet, pleaſure revives, and the great 
men renew their motion 3 and though they could not obtain 
priſons to their own uſe, as they endeavoured at the meeting at 
Merton ;, yet now they obtain the King's priſons to the uſe of a 
Law that was as good as their own, and thereby ſatished their 


own diſpleaſure for the loſs of their pleaſure. And:yet this 
Law ſufficed them not, but they obtain a further privilege, that 
tuch perſons as are found fo treſpaſling, and refuling to ſubmit,. 4g,zr.f9.r, +. 


may be killed without peril of Felony, 


> 


d againſt as a Robber, 
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CHAP. LX X. 
Of the Militia during thefe Kings Reign. 


He Souldiery of Eg/and may be conſidered, F ic i in re- 
gard of the perſons. Secondly, their Arms. Thirdly, 
their ſervice, The perſons were as formerly. not only 

ſuch as were milites, or Tenants in KRnight-ſervice , but alſo 
ſuch asiſerved at the Plow 3 and concernin 1g them both, it is to 


be confidered what the Law made by Edward the ſecond, holds 
cth forth, 


All ſuch as ought to be Knights, and are not, ſhall be 
© difirained to undertake the weapons of Knight. hood, if 
they ſhew not cauſe to the contrary, 


Regularly all Tenants by Knight-ſcrvice ought to be Knights, 
but de fatfo, were not; fo as in theſe times there was a further 
work to make a man a Knight than his bare Tenure ;, for ſuch 
only were milites fafii, who bad both Lands ſuftcicnt to main- 
tain the Arms and ſtate of a Kuightz andallo a body fit to 
undertake the ſcrvicein his own perſon, and whereof he had 
givcn [ufficient proof in the field. Others.that had Land ci- 
ther had not ſufficient maintenance or not habiliments of 
{on,”and as not expeacd were laid afide-z of this ſort were 
many by rcaſ{on of the late Civil. Wars, tn which they had 
much impaircd both their bodics and eftates, This rendred 
the firength of the Kingdom and Militia, fo much? decayed, 
and the m.inds of men ſo wearied, that they began to love eaſe 
bctore.the times would brook it, and a ceſſation from Arms bes 
tore they had any mind to peace. The Parliament cſpyed the 
danger,and how neceſſary it was for the people to be well armed 
in theſe times of gencral broil; and upon that ground allowed 
this Law to paſs, that all ſuch as had Lands werth 201, yearly 


.bcfides reprizals ſhould be ready not to be Knights (nor under 


the favour cf othcrsis there any ancient precedent to warrant 


it) 


"The govern» Hen.3. Edw. I, Kings of 
ment of Edw.2, F Evgland. 


jt) but to find or to enter the field with the Arms of a Knight, 
or provide {ome able perſon to ſerve in their ſiead, unlefs they 
were under 21, years of Age, and fo not grown up to full 
frrength of body 3 nor their Lands in their own poſſeſſjon, but 
in cuſtody of their Lords or Guardians, Nevertheleſs, of fuch 
as were grown to full age, yet were maimed, impotent, or of 
mean eſtate, and Tenants by {crvice of a Kright , it was had 
intoa way of moderation , and ordered that fuch ſhould pay 
2 reaſonable fine for reſpit of fuch ſervice 3 nor further as con- 
cerning their perſons were they bound, * But as touching (uch 
that were vnder preſent only, and not perpetual difabilities of 
body upon them incumbent, as often as occalion called , they 
ſerved by their deputies or ſcrvants : all which was grounded 
not only upon the Law of Henry the (econd,but alſo upon come 
mon rignt:ot Tenure, 

The Arms that theſe men were to find, are ſaid to be thoſe 
belonging to a-Knight, which were partly for defence, and 
partly for offence; of the firſt ſort were the Shield,the Helmet, 
the'Hauberk, or Breft-plate, or coat of Mail : Ot the ſecond fort 
were the Sword and Lance 3 'And unto alla horſe muſt he pro- 
vided,” Thefe Arms, eſpecially the defenſive, have been for- 
merly under alteration, for the Breſt-plate could not be worn 
with the coat of Mail, and therefore muſt be uſed as occaſion 
was provided of cither 3 and for this cauſe- the ſervice of a 
Knight is called by ſeveral names 3 ſometimes from the Horſe, 
fometimes from the Lance, ſometimes trom the Helmet, and 
not ſeldom from the coat of Mail. 

The power of immediate command, or calling forth the 
Knights to their fervice, in it's own nature was but miniltcrial 
and (ubſervient to that power that ordered War to be levycd : 
and therefore, as in the frſt Saxon government under their 
Princes in Germany, fo after under their Kings, War was never 
refolved upon; but'if it were defenſive , it was by the couns 
cil of Lords it offenſive, by the general vote of the grand 
Council of the Kingdom fo by vertue of ſuch order, cither 
from the Council of Lords, or grand Council, the Knights 
wcre called forth to War, and others as the caſe required, — 
mOone 
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moned to a rendezvous, and this inſtrumental power. regu-. * 


| Jarly reſted in the Lords, to whom ſuch ſervice was due and 


the Lords were ſummoned by the Lord Paramount, as chief of 
the Fee, of which their Tenants were holden, and not as King 
or chiet Captain in the Field 3 for they were not raiſed by 
Proclamation , but by ſlammons iſſued forth to the Sheriff, 
with diſtreſs; and this only againſt ſuch as were within his 
own Fee, and held of the. Crown. The King therefore might 
have many Knights at his command, but-the Lords .more, and 
if thoſe Lords failed in their due  correſpondency with the 


| King, all thoſe of the inferiour orb were carried away after 


them, ſo the King is left to ſhift for himſelt as well as he can; 
and this might be occaſioned not only from their Tenures, by 
which they Rood obliged to the interioux Lords, but proba- 
bly much more by their popularity, which was more prevalent, 


| by how much Kings looked. upon the Commons at a further 


diſtance in thoſe days, than in after times, when-the Commons 
interpoſed intentively in the . publick government. And 
thus the Horſe-men of England becoming leſs conftant in-ad- 
hering to thejr Soveraign in the Field , occalioned -Kings to 


| betake themſelves to their Foot, and to form the firength of 


their battels wholly in them, and themſelves on foot to engage 
with them. 

One point of liberty theſe Soldiers by Tenure had , which 
made their ſervice not altogether ſervile ,, and that was, that 
their (crvice in the field was neither indefinite, nor infinite, but 
circumſcribed by place, time, and end. The time of their ſcr- 
vice for the continuance of it was for a ſect time, if it were at 
their own charges : and although ſome had a ſhorter time, yet 
the general ſort were reſirained to forty days. For the cou- 
rage of thoſe times, conſiſted not in wearying and waſting the 
Soldier in the field by delays, and long work in wheeling 
about, and retiring, but in playing their prizes like two com- 
batants of reſolution to get victory by valour, or to die, It 
upon extraordinary occalions the War continued longer, then 
the Tenant ſerved upon the pay of the common purſe. The 


£nd of the ſervice of the Tenant (viz, their Lord's defence s 
; | the 
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the defence of the Kingdom) tinted their work within certain 
bounds of place, beyond which they were not to be drawn, | 
unleſs of their own accord : and theſe were the borders of the 

Dominion of the Crown of Englard, which in thoſe days Cx- 

tended into Scotland on the North , and into a great part of 

France on the South, And therefore the Earl Marſhal of Eng- 

land (being by Edw.1. commanded by vertue of his Tenure to 

attend in perſon upon the Standart under his Lieutenant that 

then was to be ſent into Flanders , which was no part of the 

Dominion of England) refuſed, and notwithſtanding the King's 

threats to hang him, yet he perſiſted, ſaying, he would neither 

go nor hang, Not only becauſe the Tenants by Knight-ſervice arc 

bound to the defence of their Lord's perſons, and not of their 
Licutenants 3 but principally becauſe they are to ſerve for the 

ſafety and defence of the Kingdom 3 and therefore ought not to 

be drawn into foraign Countries. Nor did the Earl Marſhal on- 

ly this, but many others alſo both Knights and Knights fellows, 

having twenty pounds per annum; for all theſe with their arms 

were ſummoned to ſerve under the King's pay in Flanders. 1 ſay Fralſing .fo.6g. 
multitudes of them refuſed to ſerve,and afterwards joyned with © 7: 

the xeſt of the Commons in a Petition to the King, and com- 

plained of that ſummons, as of a common grievance. becauſe 

that neither they nor their Anceſtors were bound to ſerve the 

King in that Countrey, and they obtained the King's diſcharge 

under his broad Seal accordingly. The like whereunto may 

be warranted out of the very words of the Statute of Mort- 

main, which was made within the compaſs of theſe times, by 

which it was provided, that in cafe Lands be aliened contrary to Stat. Flat. 
that Statute, and the immediate Lords do not ſeife the ſame, 7 £4. 1. 
the King ſhall ſeiſe them, and diſpoſe them for the defence of 

the Kingdom,viz, upon ſuch ſervices reſerved as (ha)l ſuit there- 

with, as if all the ſervice of a Knight muſt conduce thereto ; 

and-that he is no further bound to any ſervice of his Lord than 

will conſiſt with the ſafety of the Kingdom. This was the 

dodGrine that the ſad experience of the later government of 

Kings in theſe times, had taught the Knight-hood of England 

to hold for the future Ages. 
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Stat, de Mis 
litibuc. 


No Tenant in ancient demeſnes, or in Bnrgage » ſhall 
be diſtrained for the ſervice of a Knight, 
Clerks and Tenants in Socage of other Mannors, thay 


of the King, ſhall be uſed as they have been formerly, 


Tenants in ancient Demeſne, and Tenants in Burgage are ab- 
ſolutely acquitted from Foraign ſervice 3 the one becauſe they 
are in nature of the King's Husbandmen, and ſerved him and 
his Family with vicual : the other becauſe by their Tenure they 
were bound to the defence of their Burrongh, which in account 
is a limb or member of the Kingdom, and fo in nature of a Ca- 
file-guard. Now as touching Clerks and Tenants in Socage 
holding of a Subject, they arc left tothe order of ancient uſe 
appearing upon record. As concerning the Clergy,it's evident, 
by what Path been formerly noted , that though they were im 
portunate to be diſcharged of the ſervice military-, in "regard 
that their profeſſion was for peace,and not for blood, yet could 
never obtain their deſire; for though their perſons might chal- 
lenge exemption from that work, yet their Lands were bound: 
to find arms by their deputies, for otherwiſe it had: been un- 
reaſonable, that fo great a part of the Kingdom as the Clergy 
then had, ſhould fit Rill and look on, whilſt by the Law of 
nature every one is engaged in his own defence, Nor: yet did 
the profeſſion of theſe men to be men for peace , hold always 
uniform; ſome kind of Wars then were holden ſacred, and 
wherein they not only adventured their cfiates, but even their 
own perſons 3 and theſe not only in a defenſive way , but by 
way of invaſion, and many times where no need was for them 
to appear. Tenants in Socage allo, in regard of their ſervice, 
might plead exemption from the Wars: For if not, the 
Plough muſt ftand ſtill, and the Land thereby become poor and 
lean ; Nevertheleſs a general ſervice of defence of the King- 
dom is impoſed upon all, and Husbandmen muſt be Soldiers, 
when thedebate is, who (hall have the Land; in ſuch caſes 
therefore they are, evocati ad arma, to maintain and defend the 
Kingdom, but not compellable to Foraign ſervice,as the Knights 
were, whoſe ſeryice conſiſted much in defence of their Lord's 

perſon, 
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perſon, in reference to the defence of the Kingdom 3 and many 

times policy of War drew the Lords into Arms abroad, to keep 
the enemy further from their borders, and the Knights then 
under their Lord's pay went along with them 3 and therefore 
the ſervice 'of Knight-hood is commonly called ſervitium 
forinſecum. Of. theſe Socagers did ariſc, not only the body of 
Engliſh Foot-men in their Armies, but the better and more Conci!. Br:r. 
wealthy ſort of them found Arms of a Knight, as formerly hath 496. 
been obſerved, yet always under the pay of the common purſe; 
and it called out of the Kingdom, they were meer Voluntiers; 
for they were not called out by diftreſs as Knights were, becauſe 
they held not their Land by ſuch fervice 3 but they were ſum- 
moned by Proclamation, and probably were muſtered by the 
high Conſtables in each Hundred, the Law nevertheleſs re- 
maining til] entire, that all muſt be done not only ad fidem Do- 
mini Regis, but allo Regnt ; which was diſputed and concluded 
by the Sword : for though Kings pretended danger to the pub« 
lick, oftentimes to raiſe the people 3 yet the people would give 
credit as they pleaſed: or if the King's Title were in queſtion, 
or the peoples liberty, yet every man took liberty to ſide with 
that party that liked him beſt 3 nor did the King's proclamation 
{way much this or that way. | 


It's true, that precedents of thoſe times cry up the King's 
power of arraying all ſhips and men without reſpe&, unleſs of 
Ape, or corporal diſability : but it will appear that no ſuch ar- 
ray was, but in time of no leſs known danger from abroad to 
the Kingdom, than eminent, and therefore might be wrought 
more from the general fear of the enemy, than from the King's 
command ; and yet thoſe times werealways armed in neigh- 
bouring Nations, and Kings might have pretended continual 
cauſe of arraying, Secondly, it will no leſs clearly appear, 
that Kings uſed no ſuch courſe but in cafe of general danger 
to the whole Kingdom, either from Foraign invaſion , as in _ 
the times of King Fobn, or from inteſtine broils, as in the 2! Z.1,r08.81, 
times of Henry the third, and the two Edwards ſuccetfively : 
and if the danger threatned only one coaſt , the array was 
Rr 2 limited 
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limited only to the parts adjacent thereunto, Thirdly i 
ſcemeth that general arrays were notlevyed by diſtreſs till the 
time of Edward the firſt, and then only for the rendezvour at 
the next Sea-coaſt, and for defence againſt foraign invaſion, jn 
which caſe all Subjects of the Kingdom are cdncerned by gene» 
ral ſervice : otherwiſe it can come unto no other account than 
that Title prerogative, and therein be charaQtered as a trick a» 
bove the ordinary ſtrain. Fourthly, thoſe times brought forth 
no general array of all perſons between the ages of fixtcen 


years and fixty, that was made by diſtreſs in any caſe of civil 


War, but only by Sheriffs fummons3 and in caſe of diſobedi- 
ence by ſummons to appear before the King and his Council ; 
which ſheweth, that by the common Law they were not com- 
pellable or puniſhable. Laſtly, though theſe arrays' of men 
were ſometimes at the charge of the King, and ſometimes at_ 
the SubjeR's own charge, yet that laſt was out of the rode way 
of the SubjeR's liberty, as the ſubſequent times do fully mani». 
feſt. And the like may be faid of arrays of Ships, which how- 
ever under command of Kings for publick ſervice, were never- 

thele(s rigged and paid out of the publick charge. The ſum 
of all will be, that in caſes of defence from foraign invaſion 
Kings had power of array according to the order of Law; if 
they exceeded that rule, it may be more rightly ſaid, they did 
what they would, than what they ought. 


— 


CHAP. LXXL. 


Of the Peace. 


Ar and Peace are two births by ſeveral venters, and may 

like the day and night ſucceed , but can never inherit 

each to other 3 and for that cauſe they may claim to belong to 
one Father, and that one and the ſame power ſhould aft in both: 
and yet it's no good maxim that he that is the chict on 
Uh FERN mander 
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mander in War ought to be the chief in the order of peace. 
For it naturally befalls that War, eſpecially that which we call 
civil War, like ſome diſeaſes in the body, does rather breed ill 
humours than conſume them, and theſe muſt be purged by die- 
. ting the State, and conſtant courſe of Juſtice, unto which the 
rugged Waves of War have little or no affinity if not enmity : 
Nevertheleſs, the wiſdom of our Anceſiors thought it moſt 
meet to keep their Kings in work, as well intime; of Peace, as 
of War and therefore as they anciently referred the principal 
care thereof to the Lords, who together with | certain ſele& - 
perſons in every County, did adminiſter Juſtice in ſeveral 7ters 
or circuits: {o when Kings had once gotten the name _ of being 
chick in civil affairs, as they had it in martial they ſoon lett 
the Lords behind them (who alſo were willing .cnough with 
their own aſc) and had the name of doing all, notwithſtand= 
ing it was done by advice of the Lords, and directory of Mini- 
ſters, or Commiſſioners thereto deputed. And thus that peace 
which formerly paſſed under the Titles of Pax Domini, pax vice- 
eomitis, it is pax Regni, became by eminency, ſwallowed up in 
that which was called the King's peace, and the Juſtices called 
the King's Juſtices, and himſelt flattered into that Title of 
Fountain of Juſtice, which belongeth only to him that is The 
Moſt High, or Chicf Law-giver. | 
The manner how this honourable care of the ſafety and 
peace of the Kingdom was employed, may be referred to a 
double conſideration , the one in execution of Juſtice upon 
delinquents , the other in preventing occaſions of offence or 
delinquency , by means whereof the publick peace-might be. 
endangered. The firſt was ated diverlly according to the 
preſent ſence of affairs 3 for what was at firſt done by the Prin- 
ces in their circuits, with one hundred of the Commons cal- 
led Comites, and that done- per pagos vicoſque was afterwards 


— 


- done by itinerant Judges, {cnt from the King for the greateſt 4-...; 
y Y Be5, Len! 5 SICAteU Tcitus, 
t matters, and by Lords in their Leets, Governours ,. or chigf 
0 Magiſtrates of Towns in their Courts, and | Sherifls in their 


Torns , as Fadices (tati for the caſe of the people in matters 


of leſs moment. 1 ſay Iconcciye it was in the Torn , for 1 
| {uppole 
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Mirur cap, 2, 
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Mag. cart, 
Cap. 19. 


Glacest. cap.s. 
Wieſt. 1. 6ap.3. 


Stat. VWint. 
I; Eqw.1. 


Coke In$7, 4 
P: I76. 


ſuppoſe no emergent Court, taken up upen occaſion, could by 
the Law draw a neceſlity of a ſudden appearance of all above 
twelveyears of Age at the ſame,and for the ſame cauſe it ſeem- 
eth, that one certain Torn every year was holden for irouiries 
of homicide, unto which all above twelve years of Age were 
to come, except Barons, Clergy and Women, or otherwile, all 
ſuch had been bound to attendance on every Torn. Neverthe. 
leſs, the work'of the Torns continued not to hear and deter. 
mine, as anciently they had done. For in Henry the third's 
time, and formerly, divers men had priſons to their own ule, 
ſome as Palatines, others as Lords of Franchiſe, and others 
power and uſurpation, and had the benefit of all hines incident; 
and by this means many were fined that deferved it not, and 
ſome alſo that deſerved worſe: to prevent which evil, Henry 
thethird took away that power of holding Crownepleas. And 
Edward the firſt took away their power to determine eſcapes, 


and left them only the power of inquiry, and to certifie at the 


next coming of the Juſtices, 

But theſe injurious times had holden too long to be forgot- 
ten, or Jaid afide by ſuch cool purfuit, Men were till ordina- 
rily impriſoned, and ſo continued oftentimes, till the coming 
of the Juſtices itinerant, For whereas in caſe of bloodſhed, the 
Writ de odio & atia was a remedy 3 the other had no remedy 
but by procuring a Cemmiſlion of Oyer and terminer , which 
ordinarily was a cure worſe then the hurt. As a remedy here- 
of Edward the firſt found out the new way of making, Juſtices 
of peace, as may appear by the Statute at Winton, which law 
being purpoſely made for the conſerving of the peace , pro» 
viding for penalty of crimes already committed (as well as for 
the ſuppreffing of future ) ordaineth that offences againſt that 
Law hall be preſented to Juſtices afſigned to enquire thereof 
and though theſe at the firſt might be itinerant , yet it ſoon 
made way to refiant, And before that Statute it ſeemeth the 


King had found out the way, if that note be rruewhich is lett 


revived into memory by that honourable reporter, which rela- 
ting to the ſixth year of Edward the firſt ſaith , that then proms 


fuit inſtitutio juſticiariorum pro pace conſervands. And yet ſome 


ſemblancc 
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ſemblance there is that it was yet more ancient, even in the 
time of Hen.1.it I miſtake not the ſence of that clauſe in his laws 
concerning vagabonds z he ordereth that they ſhall be carricd 


Tuſticie que preeſt , although the language be not ſo Clerkly He.r.cap.y 8. 


as to ſpeak the ſence out.. Now though their work as yet 
was but in trial , and they were onely. truſted with power of 
inquiry, yet it induced a new way whercin the Sheriffe was 
not ſo muchas intruſted to intermeddle, and which not onely 
intermitted the courſe of his proceedings inſuch matters, but 
alſo led the way to the diſpoiling of the Sheriff's Torn, and 


Lord's Leets, of that little xemainder that was left them of judi- 


catory power-in matters that were againſt the peace and made 
their inquiſitory power leſs.regardtul , and eaſed the Juſtices 
itinerant 'of much of their work in regard they were ſpeedily to 
cextifie up tothe King, and ſo theſe matters ſhould be | deter- 


' mined in Parliament, accordingas thoſe Juſtices were ele&ted 


in Parliament, who as it ſcems were jealous of giving the 

wer of determining thoſe offences into any ſudden hand. 
T6 farn up then the firſt part as touching the puniſhment of 
offences againſt the peace, the wheel is now in the turning, 
the Leets and Torns begin to be lighted , the labour of the 
Juſtices itinerant leſſened, the Commillions of Oyer and terminer 
diſuſed, by the bringing in of a new order of Juſtices for the 
peace eſpecially appointed.. And the Parliament as- the. ſu-- 
preme providers, left as the reſerve for the afferting and main- 
tenance of the ſame, albeit, that under it the power. of deter- 
mining, much reſted upon Juſtices or Judges that attended the 
King's Court, after that the Common-pteas were ſettled and 
contmed to a certain place. 

The preſerving of the peace for the future conſiſted in pre- 
venting and ſuppreſling riots, routs, unlawtul aflemblies , and 
in apprehending and ſecuring of ſuch as were a&tors. and con= 
trivers of-ſuch deſigns, and other malefaRtors, And herein we 
are to conſider, 1- The Laws. 2. The means. 3. The execu- 
tive power, Concerning the firſt there is no queſtion to be 
made, but that the power of making Laws for the maintenance 
of the peace reſted in the Parliament, although endeavour 


poſs 


. 


The govern- ) Heu.3. Edw.I. y Kings of 
ment of ' © © Edw. 2. \F England. 


Stat. Want. 
13 Edw. 1. 
cap. 1. 


cap. 2. 


cap. 3. 


poſſibly might be uſed to ſettle the ſame in the ſole order of 


mn, 


the King's own perſon 3 and therefore we find not only the af. 
ſize of Arms, but generally the ſubſtance of_the Statute at Win. 
ton, to be formerly taken up by Proclamation by Kings, prede- 
cefſors to Edward the ſecond, who firſt that I can find, put the 
fame into force of a Law by Parliament, finding by expericnce 
that Proclamations may declare the King's mind, but not com- 
mand the peoples wills, although peradventure, the thing en- 
joyned was of ancientuſe, and little inferiour to cuſtom , or 
Common- Law. Such are the diſtempers of civil broils . that 
bring up peace in the rear, as a'reſerve when their ownſtrength 
is waſted, rather than out of any natural inclination thereto. A 
brict recolle&ion of the Laws thus enſue, | 


In caſe of Robbery or Felony committed, and the de- 
linquent be not forth-comingor difcovered,' #he County 
or Hundred ſhall anſwer the damages. © 

Of this, more may appear from the Norman and Saxon 
Laws: the intent appeareth by the Law it ſelf, to ſtir up the 
people to uſe all means by purſuit with hue and cry,and making 
inquiſitions of the Fa with all (peed,in Townſhbips,Hundreds, 
Franchiſes, and Counties. Ws pres oa 

Perſons ſuſpeFed ſhall not be entertained or harbour- 
ed by any Inhabitant , unleſs He will undertake for 
him. | EI 

Of this alſo formerly, both in the Norman and Saxon Lays, 

Walled Towns ſhall keep their . gates ſhut from Suns 
ſet to Sun-riſing. ' The like obſerved in Cities , Bur- 
ronghs, and Towns, from the Feaſt of Aſcenſion to 
ng” Ht CEO IT Ea 

"The power of the Watch was great: it might apprehend 
any paſſenger, and ſtay him all night; and if he be a ſuſpeaed 
perſon, he is to be committed to the Sheriff; and if an eſcape 
be made,the party is to be purſued with hue and cry. Theſe tw 


laſt Chapters, were in cffe& in Henry the third's time, in come 
Y 


- 


1 
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by way of the King's command by Writ, in the 36 and 37 years IL Paris in - 
of his Reign, with ſome more particulars concerning the ſame, 44#t.S poft 
Aadrcrſar. 
High-ways through every Lordſhip ſhall be kept clear cap. + 
on each ſide, by the ſpace of 200 foot from hedges, 


ditches, buſhes, and underwood. 


High-ways herein intended,are ſuch as are from one Market- 
Town to another, and in ſuch were always preſerved the pub- 
lick peace or ſafety, for the. maintenance of commerce , ard 
freedom of Trathck, which is of ſuch publick concernment, 
that it hath been of very ancient inſtitution. | 


Every man between the age of fifteen years and forty .,». . 


ſhall maintain Arms in his houſe, according to the anci- 


ent Aſſuze for the preſerving of the Peace. 


This Chapter brings into conſideration the ſecond thing 
propounded, viz. the means of preſerving of the peace, which 
are two; Firſt, by maintaining Arms. 2, By certifying de- 
faults, In the firſt is to be conlidered the perſons that are to be 
aſſeſſed; 2. The Arms; 3. The end. The perſons to be al- 
ſefled to Arms are indehinitely ſet down, and comprehend all 
ſorts, as well bond-as free, and others; for ſuch are the expre(- 
fions in the Commithon of Heary the third, But by the Athze 
of Hexry the ſccond, none were to be armed but Free-men,and }* dd 
they worth fixteen or ten marks in goods at the leaſt ; yet their Er 
Ages are limited 3 by this Law they muſt be between fifteen 7;,,.7.,, 
years and forty 3 but by the Commitlion in Hexry the third's 
tirne, all between hiftecn and {ixty years of Age were to be arin= 
&. King Job arraycd all forts, free, bond, and all others 
that have Arms : or ought to have or can carry Arms and.,, ,, . 
it ſeerns by what hath been formerly noted , that thoſe that ;.. SE FX 
were younger, than their Tenure would bear them our,  * 
were accepted into ſervice it they would ofter themſelves 5 
bur by theſe courſes they though under one and twenty. years 
of age were not only accepted, but compelled to War, Under pp .1,, 
this Title, we may alſo touch upon the perlons that were tle ;;,,. , 
inftrumentts to array theſe men, or rather to arm them 5 and 34.Paris a. dit. 
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theſe were Juſtices itinerant, or one or more Commiſhoners, 
ſuch as the King found moſt meet for the ſervice; and unto 
theſe were Commiſtions with inſtrucions ſent ; and ſometimes 
Writs were dirc&ed only to the Sheriffs, to take with them 
twelve Knights of the County, and to go into every Hundred, 


M. Paris. pof and call betore them all ſuch perſons, as by the Law ought to 


9 . 
£46 verſa TEH 


A1. Paris, 


© 2256. 


AN, 125? 


4 Paris. 


4 


Allis &$ 2FJ, 


c. 


be afſcfſed at Arms, and to cauſe them to be ſworn to find and 
maintain Arms in fuch manner as by the Law they then ſhould 
be, or formerly were aſſeſſed ; and fometimes the eſtabliſhment 
of Arms were ſet down in thoſe Writs, and ſometimes publiſh- 
ed by Proclamation. For Rings found all means little enough 
to prevzil to brivg in alteration of Arms, and of their ſervice, 
which wasa thing not only troubleſome, but chargeable, and 
whereunto they. could not cafily prevail to bring the Free-men 
to conſent 3 and therefore ſometimes the endeavours of Kings 
in ſuch caſes, did not only meet dilationem, but allo deletionem, 
as the Hiltorian's words are, until the way was found out to 
declare an eſtabliſhment by Parliament, by this Statute made at 
Ilinton, 

Now for the nature of the eſtabliſhment we are to conſider, 
that the people of England were diſtinguiſhed according to their 
Tenures, into ſuch as held by Knight-ſcrvice, and ſuch as held 
by Socagez and that none but thoſe being Free-holders could 
be charged to hind Arms according as by the Laws of the Nor- 
man Conquerour may appear. The eſtabliſhment of Arms tor | 
the Knights, were eſtabliſhed by their Tenures in certainty.,and 
therefore no need was Cither of aſſeſſment, or oath to tie them 
to find ſuch Arms 3 but all the difficulty was, forſuch as were 
not bound by other Tenure than as free born ſubjects, all of 
whom do owe to their Countrey defence, and fo queſtionlels _ 
had liberty to provide themſelves of ſuch Arms, as were by 
common and conſtant uſe, held moſt advantageous againſt the 
common enemy, and for the publick defence. And that theſe 
wcre put in certainty, may appear by the Law of King William 
formerly noted, and by ſome inſtances in the Saxon Laws anci- 


Ll. efftheIf, ently uſed 3 among(t others, that Law of Athel(taxe, that tor 


C, 16. 


evcry Plough, eyery Man ſhould find two compleat _— 
And. 
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And another order of Ztheldred nigh $80 years aftcr, differing 
from it,afſefſed upon every eight hides of Land, a Helmet, and a 
Coat of Mail z and the Hiſtorian tells us, that a Hide is a plough 


Land, or ſo much Land as one Plough can keep in til! the one Huntington, 
whole year; and the relief of the Noble-men of all forts and . 4. 1008. 
ravks, in Horſes, Helmets, Coats of Mail, Lances, Shields and £/.Canut.g7. 


Swords, the meaneſt of all which degrees, being call:d Medio» 
cris Thainw, yielding a relief equal to the Arms of a Knight, 
in the times whereof we now treat,viz. one Horſe,on2 Helmet, 
one Coat of Mail, one Lance, one Shield, one Sword ; all com- 

rehended under arma ſua, as if he had 3 certain proper Arms 3 
and the Laws concerning the forfeiture of Arms do in cfe& 
affirm the thing, viz. that all mon were armed ; yet probable 
it is, that Laws were not then fo often made for the inforcing 
this or that particular ſort of Arms, in regard that till the Nor- 
mans time this Iſland was troubled but ſeldom with any ene- 
mics from foraign parts,that brought any new ſorts of weapons 
into faſhion, the Danes and Norwegians being no other than an 
old acquaintance of theirs, Neither were the Saxons as yet 
tamed by any enemy, fo far as to beg a peace , albeit that the 
Dancs had gotten them under. But after the Norman times, 
the Engliſh being ſomewhat overmatched in War , inclined 
more to -Husbandry, and began to lay afide their regard of 
Arms 3 and this occaſioned the Rings to make aſſeſſments of 
Arms; yet having regard to the ancient courſe of the Saxons, 
laving that they urged the uſe of the Bow more than formerly 
was-uſed, and thereby taught the conquered , to conquer the 
Conquerours in future ages. Of theſc ſorts of aſſeſſments be 
fore this Statute at Winton, 1 find but two; the firſt made by 
Henry the ſecond, and the other by Henry the third, which to- 
gether with that of this Statute, I parallel thus together in their 
own words. | 
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| Hen, 2, | Hen. 3. | Stat. Wint, | 
[:-. | Lands. | Goods. |- Eb 
| Knights fee, 15 Librat. EE 60 marks. 151. Land, $4 
40 marks Goods, | 
| | Lorican =4 Loricam Loricam 254 Hauberk. | 
| Caſſidem Capellum. ferrj Capellum ferri |Shapel de fer 
| 'Clipenm Gladinm dinm Eſpee 
|, auce am ICultellum Cultellam Cotell 
[Equam | Equum Chival | 
> © that ; ro 1. Lands, | 
16 Marks 3 hs, 12 Librat, 40 marks, 20 marks Goods, 
Halbergelum |Halburgettum Halbertum | |Hanberk TR 
Capelietum ferriCapellum ferri capellum ferreum Shapell de fer. 
Lanceam Gladinm Gladium. Eſpee 
Cultellum. Cultellum Cotell, 
FER Chattels| 
To Marks 3 I0O 5, 20 marks. Ioos, Land, 
: Rents. 
IWanbais Perpuncium |Ferpundum  [Purporim | 
Capelletam ferri\capellum ferreum capellum f, erreum Shapell de ſer, 
Laxceam Gladium Gladinm Eſp ee 
Lanceam Cultellum Ciel 
| Cultellum - 5 Ts 
: Betwixt 51. & 40 s. ____9 marks. |Betwixt 51.& 40 5, os, 
Gladium  \Gladium Eſpee ki 
ultellum © |Arcum © ſagit.| Arhe & ſeres, 
Arcum Or & ſagit, Cultellum |Cgtels 
— under 46 40 © cs hath under 9 marks ar FI 
es 7 T2 
Falces Falces Faulx 
Giſarmas, Giſarmas, &c, |Giſarmes 
Cultellos, Oc, Corels 
San I — | under 20 marks 
Goods. _ 
Eſpees 
Cotels, 
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I have thus impaled theſe three, that the Reader may the bet- 
ter diſcern how they rclate each to other, and ſo may the 
better underſtand the matter in the ſum.- And I muſt ex- 
plain three or four words in them as they are fet down , be- 
fore I can bring up the concluſion, becauſe the miſtake of the 
ſence of the words, hath made ſome miſtake the intent of the 
thing, and forced the ſame to an unwarrantable iſſue. Lorica 
ſignihes that peice of Armour that defends the breaſt, or fore- 
part of the body, and ſometimes is made of plates of Iron , of 
which ſort 1 conceive, thoſe of the old Germans were ( where- 


Lipfin de mi- 
l:t. Rom. lib, 3» 


Dialog. 6. 


of the Hiſtorian maketh mention, paxces lHorice, he faith the Tawirys, 


ermans had few Arms of defence of their fore-parts, and 
fewer Helmets or Head-peiccs ) tor otherwiſe, it they had Iron 
defences for their heads, they would not have been content 


with defences made of Leather for their fore-parts,as in the hrſt <,,.. 
rude times they might have been: Sometimes it's made of links ,, .. 


of Iron, and commonly is called a Coat of Mail but 1 con- 
ceive it cannot be (o meant in the aſſeſſments of Henry the (e 
cond, and Hexry the third, becauſc that thoſe of the (ſecond de- 
gree are ſaid that they ought to keep Haubergettum;, or Hal- 
burgellum, or Haubertum ; all which are but ſeveral diale&s-of 
one name, and are taken for a Coat of Mail: and therefore 
by the diverſity of names in one and the ſame aſſefſment, I do 
conclude that the Armour was not of- one and the ſame falhi- 
on. But it's evident, that by Hawberk in the aſſefſment of the 
Statute at Wnt. is meant a Coat of Mail ,- and is never taken 
for a Breſt-plate or Gorget, as hath. been taken upon truſt by 
ſome that build more weighty concluſions upon that weak 
principle, than it's able to bear 3; and for the truth hereof , as 
the word is a French word, fo I appcal to all French Avthors, 
and ſhall not trouble the Reader with the notation of the word. 
or further about the meaning thercof.. In the laſt place, as 
great miſtake is, that alſo of the word Shapell de ferr, which is 
taken by ſome to betoken a breſit-plate of Tron. For the truth 
whereof, the Reader may conſider the Latin word Capellum, 
or Capelletum, and he (hall find that it is an Iron-cap, or an 
ordinary Head-peice:. and in the Aflize of Henry the third, bo 

3 holds 
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holds the place of Cafſis in the Afﬀize of Hemry the ſecond ; for 
the manner of all theſe, let the Reader view the ſculptures of 
the ſeveral Norman Kings, armed for the charge, in the begin- 
ning of their ſeveral Reigns, as they are repreſented in Speed's 
Hiſtory, It may alſo be conceived, that there is as much miſtake 
of that weapon, which is called crltelium or cotel, whillt they 
tranſlate it by the word Knife, for though it be true,that it is one 
ſignitication of that word, yet it appears not only by this Law, 
that it was a weapon for a Knight in War, but in uſe at Torna- 
ments, as by that Statute that forbids the uſe of a pointed 
Sword, or pointed Cotel, a Battoon, or a Mace, at that ſport : 
and thercfore it may ſeem to be fome weapon of greater uſe, 
cither a Cotellax, or ſuch like weapon; otherwiſe to enjoyn the 
finding of a Knife to a man as an offenſive weapon , again 
armed merrin Battcl would ſerve to no ule at all, 

Now concerning the difference between the ſeveral Aflizes 
aforcfaid, it conſilteth either in the number of the ſeveral de- 
grccs or ranks of thoſe that are aſſeſſed : or ſecondly, in the 
manner of thcir valuation ; orlaſtly, in the particulars of their 
Arms aſſeſſed upon them. As touching the degrees in Henr 
the ſecond's time, they were but three, in regard that he only 
aſſeſſed Free- holders ; and certainly that was the ancient Law, 
as by the Law of the Conquerour, and other Saxon Laws for- 
merly mentioned may appear. But Hemry the third taking 
cxample of King John, who was the firſt founder of general 
arrays, charged all but ſuch as were men of nothing) albeit, 1 
fnd not that ſuch as were of the inferiour degree, were (worn 
to thoſe Arms, but rather allowed to have them, And though 
the Statute at Wincheſter holdeth to the ſame degrees in Lanas, 
yet in the value of goods, there is ſome difference in favour of 
them that only have ſtock, and no Free-hold. Secondly, there 
is ſome difference in the manner. of valuation of Lands with 
Chattels; and therein the Statute at Winton favours the perſo- 
nal eſtates, more than Hen. 3, and he more than Hen, 2. and 
yctall of them pretend one rule of ancient cuſtom z I believe 
they mean that they had it intheir eye, but not in their heart ; 

. for they would come as nigh to it as they could , and yet keep 
as 


_—_ oo Hs 7 gs v- 


& ad 


a—— 


The govern- Hen. 3. Edw.1 & Kings of 
ment +3 Edw. 2, England. 


as far from itas they durſt, Thirdly, as touching the diffe- 
rence of the Arms between theſe three aſſeſſments, it ſeems lo 
ſmgll, as in this, they are. molt of allone, For wherein Henr.2, 
leads, both Hen, 3. and Edw, 1. do imitate, ſaving that they 
add the Horſe and Sword , which queſtionleſs was to be un- 
derſtood as a granted caſe, that the compleat Arms of a man 
could not be carried and managed without a Horſe, nor de» 
fended without a Sword. As touching other alterations , it 
might be done upon good advice, as not being deemed meet 
that ſuch as were no-Knights but in eſtate, ſhould be armed in 
every reſpeCG like as the Knights were, And thus we have an 
ancient cuſtom of maintaining Arms by every Free-man , for 
the defenceof the Kingdom, firſk made. uncertain by the 
avarice of Kings, and negligence of the Free-men , and 
brought into an arbitrary charge 3 at length reduced to a .cer- 
tainty, upon all ſorts of Inhabitants by a Statute Law (if fo it 
then were ) unto which every man had yielded himſclt bound 
by his own conſent. But to what end is all this? I (aid it was 
for the defence of the Kingdom, and (o it was in the original 
and yet alſo for the ſafety of the King in order thereunto, and 
for the ſafety and maintenance of .the peace of every member 
of the whole body. This in one lamp thus will not down 
with ſome, who will have this aſſeſſment only to be for keep- 
ing of the peace againſt routs and riots, but not ſufficient nor 
intended tobe ſupply for War, when Edward the firſt calls tor 
it, becauſe Edward the firſt (ſhall not have his power confined 
Within the compaſs of a Statute, but to be at liberty of array 
as he (hould think mcet 3 and it's not to be denyed but the 
words of this Law run thus , viz, That the intent thereof is 
for preſcrving of the peace 3 but thoſe general words will not 
bear the power of a reſtrictive ſence, for certainly the peace is 
as well preſerved by providing, againk War as againſt Riots 3 
and againſt Foraign War as inteſtine mutinies : and that the 
Statute intended the one, as well as the other will appear, be- 
cauſe it was made in relation to former precedents of Henry the 
third, and they ſpeak plainly that their intent was to ſirength- 
en the. Kingdom againſi dangers from abroad 3 the words 
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of the Hiſtorian are clear, that Heary the third charged all that 
had 15 libratas terre, and upwards, ſhould undertake the Arms 
of a Knight, ut Avglia ſicut Italia militia roboraretur, And be- 
cauſe he had threats from beyond Sea, by the' defeCtion of the 
Gaſcoigns, therefore he cauſed Writs to iſſue forth throughout 
the Kingdom, that ſecundam priſtinam conſuetudinem,aſſci[ment 
of Arms (ſhould be ſecundum facultates; and in one of the 
Writs publiſhed, by the Hiſtorian the expreſs aſſeſſment of H. 3, 
formerly mentioned, is particularly ſet down. Nor are theſe 
Arms thus aſſeſſed, ſo fNlght as men would pretend , for the 
Arms of the firſt rank, were the compleat Arms of a' Knight, 
and thcir eſtates equal thereunto z for thoſe 15 librate terre 
amounted unto 780 Acres of Land,as the late publiſher of Paris 
his Hiſtory hath itz and is very nigh the reckoning of Heyry 
Huntington, who (as hath been mentioned) laycth a Helmet and 
Coat of Mail unto cight Hides of Larid, which according to 
Gervaſe of Tilbarie*s account,comicth to 800 Acres, every Hide 
containing one hundred Acres. Thele therefore were better 
than Hoblers. And the ſucceeding ranks found Arms alfo 
proportionable to their cftates,as coriderable as the times could 
tind for ſuch as were of conſtant uſe, and might' be ſ{upplyed 
with other weapons as occafion ſerved, and as they might be of 
moſt beneht for the ſervice, 

Furthermore, whereas it's ſaid, that the wiſdom of the Par- 
liament might be queſtioned, if they intended no better provi- 
ſion againſt an enemy, than againſt a Thicf or Rogue, I ſhould 
detire the conlideration of thoſe men,whether arc thoſe thieves 
and rogues, in Troops or bodies, and wcll armed, or are they a 
ſort of ſcattered out-laws, lightly armed to fly away, when 
they have gotten'the prey? If they were in the forme: 
polture; I pray what difference in point of difficulty of ſupprei- 
ling between them and ſo many cnemics? and if it was dilcre- 
tion inthe Parliament to make this provition againſi the one, 
certainly theſe, with the Knight-hood of the Kingdom, with 
as much diſcretion, will be ſufticient proviſion againſt the 0- 
ther, Butif theſe be looked upon in the latter ſence,l fear the 
diſcr. tion of the Parliament would havebeen much MM” que. 
{ttonc 
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ftioned in arming all men that have any ability 'to ſuppreſs 
Thieves and Rogues, againſt which the ordinary watch and 
ward of the Kingdom, was an ancient and approved remedy, 


' and'{ufficient ſafe-guard. 'And 1 would fain know of theſe 


men whether it be tor the ſafety of Edward the firſt,or any other 
King to arm the whole body of the people; eſpecially in times 
of jealouſie for ſupprefiing of Thieves and Robbers, when as it 
-may be done by a guard of known men in every County, with 
much more caſe and leſs charge to the people. 

Laſtly, whereas it's endeavoured to make this Statute but a 
temporary proviltion and taken up for the preſent condition of 
affairs, when Thieves and:Robbers went with great firength, 
and in multitudes, This might be I grant of ſome cfhicacy,it it 
had been introdudto novi juris , but it being grounded upon a 
former cuſtom, the ground of that cuſtom (which was - de» 


. fence of the Kingdom) mult be the warrant of the Law; other- 


wile the preſent inconvenience might be remedied by a preſent 
order, and needed not the help of a Law that ſhould reſt upon 
former cuſtom, or provide for future generations, Never- 
theleſs, it all be grantcd, viz. that this Statute is but a preſent 
order, that the Arms therein are too ſlight to refitt an enemy x 
and the end thereot was only to enable the Kingdom againſt 
Thieves and Robbers 3 yet could not Edward the firſt pretend 
to have any power to afſeſs Arms -at pleaſure upon occaſion 
of War, for the detence of the: Kingdom 3 nor is there any 
precedent in ftory that countenanceth it.ſceing Hexry the third, 
and Henry the ſecond, in their courſe uſed the rule ſecundum fa- 
cultates, as had been formerly obſerved 3 and the rule tore- 
going, tended only to Free-men and their Lands. Nor did 
King FJob# diſclaim the ſame, but purſued it (and yet it there 
be any precedent of prerogative in ſtory, which King. Fob had 
not, that King will be looked upon as a King of wonderment.) 
I ay King Fobx purſucd ic when he was in the firength of his 
difiemper 3 threatned by the Pope, provoked by the French 
King, now ready in the ficld, vexcd by his people, and himſclt 


{ſcarce himſelf, fummons to detend himſclt , themſelves, and x; p,,;, 


the Kingdom of England, all men that ought to have Arms, 4s, 1:1; 
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or may have Arms,and (uch as have no Arts; and yet armaha. 
bere p;ſint,lct them alſo come ad capiexdum ſolidatas noſtras,and 
accordingly there came a vaſt number , not only of the Arm» 
cd mcn, but of the urarmed multitude, who afterward were 
ſent to their ewn heme when viduals failed, Hitherto therefore 
King 7:hn not above three years before his death, held himſelf 
to the aſſeſſment toarms cnly of ſuch as had Lands 5 and at 
thistime of cxigcrcy, others unarmed were ſurnmoned to. take 
arms from the King with their pay,vr otherwiſe they mult 6ght 
Without. weapons. 

I am now come to the laſt general point, which concerneth 
the executive power of matters concerniug the peace within 
this i.aw , touching which the Statute entorceth this, that 
Conſtables in cvcry Hurdred and Franchiſe ſhall have the view 
of arms, and ſhall prcſcnt defaults againſt the Statute of Juſtices 
alligr:cd, who ſha}l certife the ſame tothe King in every Parliz 
ment, and the King ſhall provide remedy 3 whereby it ſcemeth 
manifeſt, that hitherto no Law or cuſtom was made againſt 
any tor dctault of arms, but only ſuch as held by that Tenure: 
and therefore they had a ſhift to cauſe them to {wear to maintain 
arnis, and ſo might procced upon defaults, as in caſe of perjury; 
and that the Parliament was lil] loth to ſet any certain rule for 
penalty, and abſolutely declined it, and left it under a general 
periculo incambente, which it's likely, men would rather e{chew 
by cbcdicnce, than adventure upon out of a daring ſpirit, un» 
1:4; their caſe was very clear , within the mercy of common 
reaſon 3 and therefore ſuch caſes were lectt to ſpecial order of the 
Parliament, rather than they would deliver fuch a rod as deter» 
mining power was, Over into any uncertain hand whatever, It 
is very true, that by the opinion of ſome, this alſo hath been 
controverted, as if all the executive power had been -turned 
out of the Parliaments order, into the direory of Edward the 
firſt, which thing reacheth far tor then in order thereunto, the 
whole Militia of the Kingdom muſt have been under his fafc 
command z ard whether it ever centred into the cor ceit of that 
King I know not, but ſomewhat like thereunto , is not ob» 


{curcly urged to nouriſh and ſvggeſt ſuch a kind of nr, 
and. 
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and fo derive it unto hjs ſucceſſors upon the words of a Statufe 
de defenſione portandi armorum , the Engliſh whercof 1 ſhall 
render out of the French as followeth ; 

It belongeth to ur (viz. Edw. 1.) and from us by our Royal 
Seignory to defend force of Arms, and all other force againjt our 
peace at all times that we ſhall pleaſe, and to puniſh according to 
the Laws and uſages of this Realm, ſuch as ſhall oppoſe, and to 
this, they (viz. Lords and Commons )are bound ns to aid as their 
good Lord, always when need ſpall be. 


Two things are concurrant with this, which is the body of 


-the Statute (it ſuch.it bez) the one is the preface,or the occaſhon: 


and the ſecond is, the concluſion upon the whole body of the 
ſame. The preface firtt ſets down the inſcription or direction 
of the Law 3 not to'the people but to the Juſtices of his bench, 
and ſo it's in nature of a Writ or Declaration. {ſent unto his 
Judges. Then it ſets down the occation, which was a debate 
between Edw, 1, and his Lords with a Treaty, which was had 
before certain perſons deguted thereto : arid it, was accorded, 
that at the next Parliament, Order ſhall be telgenr by common 
conlent at the King, the Prelates, Earls and: Barons, that in 
all Parliaments,treatics, and other afſemblics which ſhall be had 
in the Kingdom of England tor ever after, all men ſhall come 
thereto without force,and without Arms, well and peaceably 
and thence it recites, that the ſaid meeting at Parliament was 
had, and that there;the Prelates, Earls, Barons, and Como- 
nalty being afſembled to adviſe upon this matter ; #ozzs etort 
dit. (aith one copy , and 0x5 erons dit, faith another copy 3 
fo as whether this was the Declaration of the King unto the 
Parliament, or of the Parliament to the King, is one doubt, 
and a prijncipalone it is in ſuch a caſe as this. Then the con- 
clifion-of all is, that tht King commandcth theſe things (hall 
bercad before the Jultices in the bench, and there cnrolled 3 
and this is datcd the 3oth. of Ocober in the ſeventh year ot his 
Reign, which was Ann. 1279. So as it it were the Declaration 
ot the King, then it implicth as if it were not very well accept- 
eaof the Parliament 3 and therefore the King would have R 
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reſi upon record in nature of a claim or proteſtaxdo,, for ſaving 
the prerogative of the Crown. Bat if it- were the Declaration 
of the Parliament, the King held it ſo precious: a flower , that 
fearing it ſhould tade, (et it in a private Garden of his own, that 
it might be more carefully nurſed againſt the blaſt of time, as 
if the Parliament had not afſented thereto, or (if they did ) 
meaned not to hold it forth to the world for future times to be 
a conſtant rule, but only by way of conceſſion, to' caſe them-» 
ſelves of the preſent difhculty , in making a Law againft wears 
ing of Armour in ordinary civil affairs, and fo referred it to the 
King's care to provide againſt emergent breach of the peace, 
as an expedient for the preſent inconveniences in affairs. And 
it will well ſuit with the poſture of affairs then in courſe , for 
the Welſh Wars were row intermitted , and a quiet of three 
years cnſucd 3 in the midſt of which, Soldiers having liberty 
to dv nothing (and that is next to naught) but recreate them- 
ſelves, uſed their wonted guile, as it they were not dreſſed that 
day that they were not armed 3 nor fit for .counſel, unleſs (as 
their Anceſtors) with weapons in theix hands, nor worthy of 
the preſence-of a King under other notion, than as a General 
in the held, and themſelves as Commanders that are never 
A-la-mode ,. but when all in Iron and Steel, I fay to make a 
Law that muſi ſuddenly bind men from riding, or being arm- 
ed, when no man thought himſelt ſafe otherwiſe, was in cffe& - 
ro<xpoſe their bare necks to thenext turn of the: Sward of a 
King, that they did not over- much truſt, and the leſsin regard 
he-truſted not them. I do not wonder therefore - if the Par- 
liament liked not the work, but left it to the King to provide 
tor the keeping, off breaches of. the peace, and promiſed their 
allzſtance therein, 

Laſtly, ſuppoling all that is or can be ſuppoſed, viz, that the 
Parliament had given up the power of the Militia unto Edw; 
the firſt, yet it was not to all intents, nor did it continue 3 for 
beſides the Statute of Tornaments, which ſheweth plainly that 
the ordering of Armour, was in the power of the Parliament, 
and which in all probabilty was made after that Law laſt be- 
toxce- mentioned 3. the Statute at Vinton made. after . this oy 
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nigh ſix years ſpace, ordereth the uſe of the Trained bands in 
maintaining the peace,and reſerveth the penalties to themſelves 
for any default committed againſt the faid at. ' And therefore 
notwithſtanding any thing, that yet appeareth to me out of 
any Law or Hiſtory, the chiet moderatorſhip of War and peace, 
within the Realm of England, reſteth hitherto: upon the Par- 
lament next unto God, and inethe King no otherwiſe, than in 
order to the publick, therule whereof can be determined by no 
other Judge, than that which can be intended to have no other 
reſpeAX than the publick good 3 and which is the abridgement - 
of. the large volume ot- the Kingdom. 


A ſummary Concluſion. 


; Nd thus-have I brought the ſhape of Engliſh Govern- 
A ment (rude as it is) trom the firſt off-(pring of the Sa- 
' a xons,through the rough waves of the Daniſh tempelts, 
the rocks of Norman invaſion, and of the Quick-ſands of Ar- 
bitrary government under Popes and Kings to the Haven; 
much defaced it is I confeſs, by the rage of time, and yet re- 
tained the original likeneſs in proportion, 

Kings firſt: ( about the Norman times ) joyning with the 
Lords for their joynt intereli above the ordinary pitch , had 
mounted each.other too high to be Lords over Free-men; Then 
by flattering of - the Free-men-into their deſigns, hovered above 
them all; but not being able to maintain their pitch ſo long as 
the Lords held together, ſtooped for a party amongſt them, 
and ſoon obtained their delire, For ſonie Lords (more ambi- 
tious than others ; _ and. they again more popular than them ) 
lcek ſeveral intereſts: And thus Kings ( aided by their party - 
toa Supremacy which they were never born toz and it by 
theminto a preheminence above their Peers, which neither 
Law nor Cuſtom ever gave them ) are of Moderators in the 
Council of Loxds, become Moderators of thoſe- coo $- 
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and {o they obtained all that the Loxds had, þut no mare. ,/For 
though both they, and the Lords abuſed their power over the 
Free- mcn by extorfion and opprethon as Lords oyer [Tepants; 
yet could they never prevail over them/as txee born {ybjetts to 
gain their conſent togive their right ,, or the, Law ;up to the 
King's beck but ſtill that xcmaincd arbiter both of King and 
people, and the Parliament Supreme expounder and Judge,both 
of it and them. Other argument hereot there will be little 
need, beſides what hath formcrly appearcd, than what we find 
in Bratton, who wrotcin the time of, Heary the third , to this 
cc: God is ſuperiour to the King, and\tbe Law by which hes 
made King, and his Court , viz. the Earls and Barons : Earls 
( according to their name Comites)are the King's afſociates,and he 
that hath an aſſociate hath a maſter, ad therefore iff the King be 
unbridled (or which is all one ) without Law, they ongbt to bridle 
him, unleſs they.will be unbridled as the'King, and then the Com: 
mons may ery, Lo Jeſus, &c. This was the judgement of that 
famous Lawycr ot the State of an Englith King, in Hezry the 
thirds time, ] (hall add hereto a- concuarent: teſtimony of a 
Lawycr alſo in Edward the firſts time, Hdtboxegh ({aith he) the 
King owght to have ng equal'in the; Land 7yet:becauſe the King 
nor bis Commiſſianers (in caſe where, the King mntrenoheth njon 
the right of any of his Subjects ) can he both Jaiage and Party; the 
King by right ought to have companions, to hear and determine in 
Parliament, all I rits and plaints of wrongs done by, the King, the 
©ucen, or their Children, and of thoſe wrongs  eſpacially, whereef 
otherwiſe common right cannot be had. Norisithis the; opinion 
-only of Lawycrs, but it is the/Lawic {dt wHnto which the. Royal 
allent was added, and the ſame 1ſcalcd with-an Oath in' the fo- 
lemn flipulation made by-Kings at their Coronation, with the 
pcople then preſent in the name of tthewhole body : the fum 
whereot is wont to be-propounded tothe King in this manner, 
though 10n'a diflerent Language. |} if ff 


1. Will jou'erant and keep, and by your Oath confirnt 
to the people of England, the Laws and Cuſtoms to then 


granted by the ancient Kings of England, your Nw 
at 


i 
* —_ —— ts. — I —_— 


—_ 


The Conc lufidn. 


319 


and-'godly predeceſſors : and eſpecially to the Clergy 
and people, by the glorious King St. Edward your pre- 
deceſſor 8 © | 
The King s anſwer : I do them grant 
bo Ee] and promiſe, _ /7 

2. Will you keep to God and the Church, and the Cler- 
gy, and the People, peace and concord ſincerely accords 
ins to your power £ 

_ "The King's anſwer ; I will doit. 

3: Do you grant to hold and keep the Caws and right- 
ful Cuſtoms, which the Commonalty of your Realm ſhall 
have chojen, and to maintain and enforce them to the 
honour of God after your power £ 

ſes: gd \The King's Anſwer : I this do grant 
UT and promiſe. 


In few words, the King promiſed to keep the Laws already 
made, the peace of his Kingdom, and the Laws to be agrecd 
upon by the Commonalty : the ſame in ſubſtance with that of 
Henry the firlt, William the Conquetour z the Danith and 
Saxon Kings forinerly-had; and in the foregoing diſcourſe ob- 
lerved : Ard thus is-he led to the Throne in a Chain of Gold, 
aſcrious memorial of the King's duty as he isa Man,and a glo- 
rious ornament to himas a King, It then the King be undcr 


the Eaw incaſe of direction, as by ſtipulation he is bound , if 


he -be likewiſe under the Law in caſe of tranſgrefſion to be 
judged by-his Comes, or Peers. Hitherto certainly an Eng- 


liſh King is but Primus inter ownes, and not ſupra totums; and if 


at any-time he'skipped higher, he afterwards fcli lower; for it 
was the lot of thefe times to have Lords that were bent to 
work the-people to regard their own libertics, in which the 
Lordshad firſt wrapped up their own claims. Thus comes 
the:eoun{cls of ſuch as have been notoriotufly exorbitant to be 
ſcanned; and to bring theſe into frame, all run out of frame; 
the Barons Wars ariſe; and thrive according as intereſts do 
COn« 
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concenter more or leſs ; the iſſue is like that ot @drawn batte], 
wherein he that continueth laſt in the Field, is.glad to be gone 
away, and (o the Title is lett to be tryed upon the next ad- 
vantage that ſhall ariſe, 

Yet had Kings gotten one ſtep forwards to their deſign, 
which was. that they now had to deal witha divided Baron- 
age. ' It was the birth of ambition, and it was nouriſhed by the 
ſame milk 3 for thoſe that fide with the Kingare become Mag« 
niticoes next to the King's perſon , and the fole managers of 
all the great affairs of State, concurrent with their own defigns 
under-board. But the other Loxds are in account rural, ſtand- 
ing further off, and looking on at a diſtance, are latd away as 
{uperfluous; and as they themſelves are out of the game of 
great men, ſo grow they mindleſs of their intereſt in the great 
affairs, yet of theſe there is diverſity, for ſome ſport themſelves 
in their condition others obſerve the irregular motions of 
thoſe above, and watch their own time. 

This was the firſt advance of that ſociety, which was after- 
wards called the Privy-Councilz being' 'a . company of choice 
men according to the. King's bent, unto whom the conſiderati- 
on of all the weighty affairs of the Kingdom is committed; but 
nothing can. be concluded without the King's flat, which regu- 
larly ſhould follow.upon the premiſſes, 'according to the major 
vote 3 but more ordinarily (uiceth with that, which belt ſuiteth 
with his pleaſure. And now are Parliaments looked on as fa- 
tal, or at the belt, but as heavy dull debates, and inconvenient 


both for ſpeed and ſecrecy 3 which indeed are. advantages for 


weak and unwarrantable counſels, but ſuch as are well ground- 
ed upon truth, and ſirength of realon of State care not to be- 
hold the clearcft noon: day, and prevail neither by {peed nor fe- 
crecy, but by the power of uncontrolled Reaſon, tetcht trom 
truth it ſelf, The grand Council of Lords alſo are now no lels 
burthenſome: For though they were not able to prevail againſt 
the private deſigns of an arbitrary Supremacy, yet do they 
hinder the progrels , tcl tales to the people, and blot the names 
of thoſe that arc of that aſpiring humour z which once done, 


like that of Siſiphzs they have no other end of their labour than 
their toil, vs Thus 
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Thus periſhed that ancient and rightly honourable Grand 
Council of Lords, having firſt laid afide the publick, then loſt 
unity, and laſtly themſelves 3 beſides the extreme danger of 
the whole body. For the ſence of State once contracted into a 
Privy-Council, is ſoon contracted into a Cabinet-Council, and 
laſt of 2ioro | 1 into a Favourite or two , which many times brings 
damage to the publick. and both themſelves and Kings into cx- 
treme precipicesz; partly for want of maturity, but principally 
through the providence of God ovcr-ruling irregular courſes, 
to the hurt of ſuch as walk in them, 

Nor were the Clergy idle in this buſile of affairs, although 
not very well employed 3 for it is not to be imagined but that 
theſe private prizes plaid between the Lords, Commons and 
King, 12id each. other open to the aim of a toraign preten « 
ſion, whilſt they lay at their cloſe guard one againſt another : 
and this made an Eccleſiaſtical power to grow upon the Civil, 
like the Ivy upon the Oak,from being ſervants to friends , and 
thence Eords of Lords, and Kings of Kings : By the firſt put- 
ting forth, it might ſeem to be a Spiritual Kingdom, but in 
the bloſſom, which now is come to ſome luſtre, it's evident to 
be nothing but a Temporal Monarchy over the conſcienccs cf 
men 3 and fo like Cuckows,laying their Eggs in neſts that are 
none of their own, they have their brood brought up at the 
publick charge. Nevertheleſs, this their Monarchy was as 


yet beyond their reach 3 it was Pxelacy that they laboured for, * 


pretending to the Pope's uſe ; but in order to themſelves, The 
cripple efpyed their halting, and made them foon tread after 
his pace 3 he is content they ſhould be Prelates, without mea- 
ſure, within their ſeveral Dioceſſes and Provinces, ſo as he 
may be the {ole Prelatiſiizo beyond all compariſon z and un» 
doubtedly thus had been before theſe times deſtroyed the very 
principles of the Church-government of this Kingdom , but 
that two things prejudiced the work: the one, that the Pa- 
palty.was a Foraign power, and the other, that as yet the Pope 
was cntanglcd with the power of Councils, it hedid not ſtoo 
thereunto. The firſt of theſe two, was the moſt deadly Herb 
in the Pottage, and made it ſo unſavoury, that it could never 
Vu yy  - 
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be dipeſted 1n this Kingdom : -For Kings lookirg upon this as 
an intrenchmene upon their prerogative, and the people alſo as 
an intrenchment upon their liberties, both or one of them, were 
cver upon the guard, to keep out that which was without, and 
would be ruled neither by Law nor Counſel, And therefore 
though both Kings and people,yielded much unto the importu. 
nity of theſe men, and gave them many privileges whereby they 
became great 3 yet was their greatneſs dependent upon the 
Law of the Land and vote of Parliaments and though they 
had the more power, thcy nevertheleſs were not one jot the 
more abſolute, but tiill the Law kept above their top; I deny 
not, but they in their practice excecded the rule often,and lifted 
themſelves above their rank 3 yct it isas well to be granted, 
that they could never make Law to bind the Church: men,much 
le(s the Laity, but by conjunction of the grand Councils , both 
for Church and Common- wealth-affairs 3 nor could they exe- 
cute any Law in caſe that concerned the liberty or propriety 
of cither, but in a Synodical way, or as deputcd by the Parlia- 
ment jin that manner. And therefore 1 mutt conclude, that in 
theſe times whereof we treat, the principles ot Church-go- 
vernment, ſo far as warranted by Law , were in their nature 
Presbyterialz that is, both in making Laws and exccuting them; 
Biſhops and Arch- Biſhops were never truſted with the ſole ad- 
miniſtration of them, but in and by conſent of Synods, in which 
the Clergy and Laity ought to have their joynt vote and all 
power more or contrary hereto, was at the beſt an uſurpation 
coloured by praice, which was cafily attained , where there 
was a perpetual modcratorſhip reſting in the Biſhop, and over 
all the Pope the King, Lords and Commons in the mean while 
being buried in purſuit of ſeveral intereſts el{ewhere, 

To make all ſemblable, the Free-men met with the ſad influ- 
ence of theſe diftempers, as well from the King and Lords, as 
the Clergy. Kings to ſave their own ſtake from the Pope, rc- 
mitted of that proteQion which they owed to their Subjects, 
and let in upon them a flood of oppreſſions and extortions trom 
the Romilh and Engliſh Clergy, and fo like a little ſhip caſt out 


a barrel for the Whale to perufe, till it gets away ; but this 
changed 
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changed no rigiit, The Lo1ds by thcir parties (hattered them 
aſunder, and diſmembred then budy oy inteltine broils, The 
Clergy more crattily making forne of them tree Deniſons « f 
the Roman Sce. and taking them into their proteGion, whilk 
others of the Free men at a ditiarce, were expoſed as a prey to 
the continual affavlts of thoſe devouring tiucs £ all theſe con+ 
ſpircd together. to detace and deliroy that ancient and goudly 
bond of Brotherhood, the Law cf Decenuers, by which the 
Free men, formerly t.olden together like Cement in a firorg 
wall, are now left like a heap vt looſe tones, or ſo many tirgle 
mien ſcarcely eſcaping with their skin ot liberties, and thoulc in- 
vaded by mary projeds and (hitts in government of State- af- 
fairs. Sv mutt 1 leave them until ſome happy hand ſhall work 
their repair. both tor time and mauner , as it ſhall pleaſe that 
great and wiſe Majter-builder of the World, 
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